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Introduction

In this paper, we trace the making of the
Israeli land regime by analyzing the state
as an “ethnocracy” — a society shaped by
coterminous processes of ethno-national
expansion and internal ethno-class strat-
ifcation. We contend that the Judaization
project which forms the spine of the Israeli
regime, particularly its land and spatial
components, has contributed signifcantly
to the creation and preservation of ethno-
classes stratifcation. We highlight the
important role of legal institutions and
practices in the making and possible trans-
formations of the Israeli land regime.

Ethnocracy, stratification,
and spatial control
Defning ethnocracies

The model of ethnocratic regimes denotes
that such regimes facilitate the expansion
of a dominant ethnic-nation in a multi-
ethnic territory.! Ethnicity, rather than
citizenship, constitutes the main criterion

for distributing power and resources. The
goals, institutions and practices typical of
ethnocratic societies have created legal
structures and public norms that facil-
itate the control of an expanding ethnic
nation, while buttressing the internal dom-
ination of a leading ethno-class. This situ-
ation enables dominant groups to defect,
undermine, and even ignore, challenges
emerging from deprived peripheral groups,
illustrating how land control and societal
power mutually reinforce one another in
settling ethnocracies.?

However, our analysis also indicates
that - like most political systems based
on exclusion, control, and inequality — the
ethnocratic system is unstable in the long
run. The ethnocratic model can facilitate
a better understanding of settler societies
in general and Israel / Palestine in particu-
lar. It draws particular attention to the im-
pact of geographical dynamics (including
immigration, settlement, dispossession
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and struggle) in producing social struc-
tures, and to the special role of the law
in shaping these dynamics. It also sheds
new light on the key spatial factors often
overlooked in existing accounts of ethno-
class relations in Israel. In this paper we
focus on one key resource - land — and on
the legal and political practices enmeshed
in its ownership, allocation, use, and con-
trol among Israel’s ethno-classes.

Ethnocratic settler societies

“Settling” ethnocracies differ from non-
settling ethnocracies by the pivotal role of
planned population movements and of eth-
nic spatial control in shaping the society
in question. Planned ethnic settlement
constitutes one of the main axes along
which the ethnocratic regime is shaped.
There are two major types of ethnocratic
settler societies, which can be termed “ex-
ternal” and “internal.” The former came
into being due to invasion, immigration,
and settlement (usually European) into
other countries and continents. Internal
settler societies were formed by ethno-
national and ethno-class-based popula-
tion redistribution within the sovereign
territory controlled by the state. Both “ex-
ternal” and “internal” settler societies (as
well as the mixture of the two) are based
on an attempt to structure a hierarchy of
“ethno-classes.” This process involves an
attempt by the expanding group to repro-
duce the social structure of the “mother
country” in what has been termed “pure
settler societies.” The settlers therefore re-
frain from mixing with indigenous popula-
tions or with groups considered “inferior.”
By virtue of this formative process, such

societies are based on deeply ingrained
patterns of segregation and stratifcation.
This structure results in the emergence of
three primary ethno-classes in most set-
tler societies (despite obvious differences
between different local settings):

A. The “Founders” (also termed the “char-
ter group”) — This group achieves dominant
status due to the high military, cultural,
political, and economic standing estab-
lished during the state’s formative years.
Furthermore, inter-generational mecha-
nisms, such as the land regime together
with rules of inheritance and transfer of
property rights reproduce over time the
“founders” privileged position in differ-
ent societal realms. In Israel, the founders
are mainly associated with the Ashkenazi
(Western) Jews.

B. “The Immigrants” — This stratum orig-
inates from a different ethnic background
to the “founders” (and is often split into
a number of sub-groups based on ethnic
background and race, as in the United
States and Brazil). Offcially, the immi-
grants are part of the new nation being
constructed in the settler society. There-
fore, they undergo a prolonged process
of “upward” assimilation into “the found-
ing group,” but in reality often remain
subordinate in their economic, cultural,
geographical, and political positions. In Is-
rael, there are several groups of the “immi-
grant” ethno-class, most notably Mizrahi
(Eastern) and Russian-speaking Jews.

c. Indigenous or “local,” and “foreign”
people — This stratum is not fully includ-
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ed in the “nation” as it is often considered
as “alien”, “foreign,” and “threatening.”
It is characterized by long-term margin-
alization by the processes of nation and
state-building; they are generally isolat-
ed in the geographical, economic, and so-
cial periphery of the settler society. Such
groups include indigenous peoples such
as the Native Americans in 19th century
U.S., the Inuit in Canada, the Aboriginee
in Australia and the Maoris in New Zea-
land. They also include other “alien”
groups not fully included in the settling
nation, such as the Chicanos in 19th cen-
tury southwestern U.S., the Tamils in Sri-
Lanka or the Palestinians in Israel. More
recently, the defnition of “alien” or “for-
eign” has been extended to long-term la-
bor migrants, such as Turks in Germany,
long term “illegal” workers in Israel, or
Philippines in Australia. Given the growing
mobility of labor on the one side and the
legal and social barriers erected against
the incorporation of such migrants in-
to the nation, the category of “foreign”
labor-migrants may develop in some eth-
nocratic societies into a major stratum of
its own. In Israel, the “indigenous” popu-
lation is Palestinian-Arab, including the
Bedouins, while the “alien” group is com-
posed of several hundred thousands of re-
cent labor migrants.

The ethnocratic state strives to restrict
its reliance on coercive intimidation. In-
stead, it aspires to reinforce the hegemony
of “the founders” and impose its moral le-
gitimacy, mainly among the groups that
consider themselves as belonging to the
dominant ethnic nation. But, the putative

morality of the ethnocratic project is of-
ten at odds with the stubborn reality of
marginalization and inequality. Thus, ten-
sions and contradictions resulting from
the distortions of the “hegemonic moment”
have a clear potential to create counter-
hegemonic challenges even within the
existing structures. The state, in its at-
tempts to buttress the hegemony of “the
founders,” projects a democratic image.
This forces the regime to grant signif-
cant rights and resources (albeit not full
equality) to the other groups. This set-
ting provides fertile ground for mobiliza-
tion among the non-dominant groups, and
for the subsequent challenge of the con-
trolling and discriminatory policies of the
ethnocratic regime.

The legal and political geography of
ethnocratic settler states

The ethnocratic system includes several
regime “bases.” The land system is such a
“base,” being a crucial centerpiece in the
creation and institutionalization of eth-
nocratic societies, especially of the “set-
tling” type. The “land regime” of a country
includes its system of land ownership, as
well as the diverse state organs that shape
its geography and development. These de-
termine processes such as residential re-
location, industrial development, urban
and regional planning, designation of state
land use, or the size and location of mu-
nicipal jurisdictions. The core of the eth-
nocratic land regime lies in the two par-
allel state systems of land allocation and
urban and regional planning. In most eth-
nocracies, the founding group initially re-
ceives preferential status within state in-
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stitutions and spatial policy, as well as fa-
vorable land rights. While in most cases
these rights are acquired by force, they
are subsequently translated into legal and
institutional arrangements that represent
power relationships among the groups.

The establishment of ethnocratic set-
tler states usually entails the construc-
tion of new property regimes.* The acquisi-
tion of land is a crucial component in this
phase and often occasions a vast and vio-
lent dispossession of indigenous peoples
from land they possessed for generations.®
While in most cases land is originally ac-
quired by direct force, this violent acqui-
sition is subsequently translated into in-
stitutional and legal arrangements that
represent and legitimize power relation-
ships in the ethnocratic state. Ethnocrat-
ic land regimes generally reproduce and
reinforce social stratifcation, allocating
the “founders” control over most land re-
sources. Immigrants usually receive re-
duced land resources, while indigenous
and “alien” groups, who often serve as
the main contributors of land, are gener-
ally denied a fair share of its allocation.
By legitimizing, and protecting, these “in-
itial” spatial inequalities, the new prop-
erty system facilitates the perpetuation
over generations of the ethnocratic power
structure.

The land regime also constitutes a legal-
cultural order that reduces the necessity
of direct force to maintain the ethnocratic
system. Elites of the dominant ethno-
cratic group strive to institutionalize a he-
gemony that defects open debate about
the system and justifes their control of
the territory. Law and courts occupy a spe-

cial place in the institutionalization and
legitimization of these socio-spatial power
structures.® Critical legal geographers ar-
gue that dominant groups construct “le-
gal belief structures” that justify racial
and spatial inequalities through a com-
plex professional discourse, claiming to
be objective and impartial. By reconstitut-
ing settlers’ cultural biases and power re-
lations into formalized rules such as prop-
erty arrangements, law plays a signifcant
role in the legitimation and endurance of
ethnocratic settlers’ regimes.

As recently exposed in an extensive UN
comparative study, the legal system of-
ten imposes insurmountable legal obsta-
cles that prevent natives and other “out-
siders” from effectively affrming and pro-
tecting their land interests. Settler states
frequently regard native lands as public
land, which can be disposed of by govern-
ments without the natives’ approval or
even knowledge.” As a result, many na-
tives have become trespassers on their
own land. Even if the state recognizes the
natives’ possession, it is usually conceived
to be only “at the whim of the sovereign”
which can revoke the license to occupy
the land.® Often however, the settlers’ legal
systems altogether deny any recognition
of native land rights even when the native
group has been in possession of the land
since time immemorial as in the case of
the doctrine of terra nullius (empty land)
in force in Australia until 1992.°

Yet, recently courts in Australia began
to play an important progressive role in re-
defning indigenous rights to land. In the
1990s, the Australian Supreme Court be-
gan to revolutionize the legal and politi-
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cal discourse by laying down its famous
Mabo (1992) and Wik (1996) decisions.
The Court rejected the legal doctrine of
terra nullius and instead recognized Abo-
riginal indigenous title. These legal moves
form an important part of a political, eco-
nomic, social and cultural process, which
is changing the face of Australia.'® Simi-
lar, though not identical, legal processes
have been occurring recently in New Zea-
land and Canada.**

Notwithstanding the limitations of
these legal decisions, there are those who
perceive them as “catalytic events in Abo-
riginal decolonization”? or as manifesta-
tions of a “Jurisprudence of regret.” This
judicial trend is an engaging attempt to
simultaneously acknowledge diffcult past
events while taking into account contem-
porary needs and constraints. It gives
hope to the prospect of constructing a
common and equitable future in these di-
vided societies.

A Jewish-Israeli ethnocracy

We contend that Israel is an ethnocratic
regime, and that this perspective lends
explanatory force to the analysis of the
Israeli land system. The Israeli regime
has clearly enabled, assisted, and pro-
moted the Zionist project of Judaizing Is-
raeli (and Palestinian) space. The ethno-
national struggle over land control has
been a major factor in shaping Jewish-
Palestinian relations, as well as the major
factor in relations between ethnic groups
within these two nations. The Judaization
project is driven by the dominant Zionist
premise that Israel is a territory and a
state that “belongs” to the Jewish people.

The Zionist project, therefore, was con-
structed as a project that strives to fll the
Land of Israel (Palestine) with the majority
of the Jewish people and offer a solution
to the problem of violent anti-Semitism in
Jewish diasporas.

The ethnocratic characteristics of the
Israeli regime are quite clear. Rights and
powers in Israel are largely stratifed ac-
cording to an ethno-class confguration,*®
and state protection of the country’s Arab
minority against the majority is quite lim-
ited.?* In addition, the occupation of the
West Bank and Gaza Strip and the ex-
istence of Jewish settlements in these
partially annexed territories, along with
the sovereign roles accorded to diaspora
Jews and their representative organiza-
tions in Israel (Jewish National Fund
[“*INF”] and the Jewish Agency), have re-
sulted in a lack of clear political and ter-
ritorial boundaries.*®

Following a prolonged ethnic struggle
between the Jews and the Arabs in Pales-
tine, the United Nations voted on Novem-
ber 29, 1947 in favor of the partition of
Palestine.'® The Jews accepted the parti-
tion plan, after a ferce debate, while most
Arabs rejected the plan. An ethnic war en-
sued, during which Arab armies assisted
local Palestinians in trying to destroy the
Zionist project. The war ended with Israel
controlling 78% of British Palestine, with
other parts of the land being occupied by
Jordan and Egypt.” During and following
the 1948 Israeli “War of Independence”
(known as al-Nakba, or “the Catastrophe,”
among the Palestinians), Israel/Palestine
experienced extensive population move-
ments. This included the fight and expul-
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sion of some 700,000 Palestinians who re-
sided in the territory to become Israel,®
and the arrival of a similar number of Jew-
ish refugees and immigrants feeing from
Europe (mainly Holocaust survivors) and
Islamic countries.*® Some 160,000 Pales-
tinian-Arabs remained in Israel after the
1948 war and received its citizenship.
These massive demographic changes
during the early years of Israel’s exist-
ence played a central role in shaping an
ethnic structure consisting of three ma-
jor layers.?° With a certain degree of over-
generalization, it is possible to character-
ize the ethno-class stratifcation of Israel
during its formative period according to
the ethnocratic model as follows:2* Those
Jews who formed the vast majority of Jews
residing on the land before the creation
of Israel (and hence the dominant group)
constituted the dominant “charter” group
of “founders.” As this group originated
principally from Europe, many Jews arriv-
ing after the creation of Israel from similar
backgrounds were better integrated into
this ruling social layer. Mizrahi Jews, ar-
riving from Islamic countries, formed the
core of the “immigrant” stratum, attempt-
ing to integrate “upwards” into the “found-
ers” strata, but in the main remaining
inferior, economically, politically, and
geographically.?2 More recently immigrants
originating from the former Soviet Union,
Ethiopia and other locations have added
signifcant sub-groups to the make-up the
“immigrant” stratum.?® The Palestinian-
Arabs that remained in Israel and became
its citizens, form the third “indigenous,”
“local,” or “alien” group and occupied the
peripheries of Israeli space and society.

The Israeli-Jewish regime established af-
ter 1948 was based on the primary bases
of ethnocratic regimes in general, as sur-
veyed above. Immigration policies allow
Jews and their families to enter Israel and
receive immediate citizenship, while im-
migration policies for non-Jews are much
stricter. Development policies and the fow
of public capital systematically discrim-
inate in favor of Jewish localities, settle-
ments, and residents. Within the Jewish
sector, powerful groups and settlements,
which are usually — though not always -
members of the charter group, receive
preferential treatment. The Israel Defense
Forces (“IDF”) is in essence a Jewish army,
and military service is a prerequisite for
substantial benefts in employment, edu-
cation, land allocation, and access to state
power centers. Jewish-Israeli Hebrew cul-
ture is the dominant force in shaping Is-
rael’s prevailing public space. In addition,
the State constitutional system, including
the 1992 new Basic Laws, reinforces its
Jewish character.?4

While Palestinian-Arabs have paid the
main price for the Judaization project, it
has also had a negative impact on the sit-
uation of Mizrahi Jews. First, on the cul-
tural level, Mizrahim found themselves
in a stigmatized position upon their ar-
rival in Israel. The “Western” and “anti-
Arab” aspects of the Jewish-Ashkenazi
nation-building project deprived them of
most of their cultural resources. Moreover,
the Israeli economic and military frame-
works relegated them to the peripheries
of the Jewish ethnos and ethos. Israeli
land and settlement policies, which we
will discuss in depth later, transformed
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Mizrahim into a passive “spearhead” of
the Judaization of the land, often simul-
taneously isolating them in poor neigh-
borhoods and regions. Clearly, there is a
marked difference between the near to-
tally dispossessed or the exiled Palestin-
ians and the uprooted but resettled Miz-
rahi Jews, with the latter joining the Zion-
ist project, and hence the dispossession of
the Palestinians. However, it's important
to note that both groups have suffered sig-
nifcant losses, dislocation, and marginali-
zation as a result of the political geography
of the Zionist-Palestinian conTfict.?®

Ethnocracy, space, and social dispari-
ties in Israel

Two major phenomena are related to Is-
rael’s ethnic settlement and land policies.
First, space has been divided unevenly,
and second, this division of space has con-
tributed to the development and main-
tenance of ethno-class disparities in Is-
raeli society. A brief description of these
two structural processes assists our
analysis.

First, in the division of space, the priv-
ileged position of the “founders” has been
prominent. That group, which includes
the kibbutzim and “veteran” Moshavim
(being different types of Jewish collective
settlements), has received greater alloca-
tions of land than Mizrahi or Arab farm-
ers. Our analysis shows that on average,
farmers in Ashkenazi dominated locali-
ties received 64% more land per capita
than those in Mizrahi dominated localities.
In addition, the new Mizrahi immigrants
were located mainly at peripheral areas,
hence reducing their potential property

values. The size of agricultural land held
by the Arab rural sector is smaller still,
covering only half the size of the per capita
allocation of Mizrahi Moshavim. The un-
even allocation, which was formed most-
ly in the 1950s, has remained largely un-
changed to date.

The powerful position of the “founders”
in terms of land holding is also generally
expressed in terms of location (occupying
better agricultural land with higher rede-
velopment values), and strength of legal
land possession (with kibbutzim having
usually renewable leasehold contracts for
21, 49 or 98 years, while some immigrant
Moshavim have no leases at all, being clas-
sifed as “licensees” only).?® Arabs, who
constitute 19% of the Israeli population,
hold only 3.5% of the land in private own-
ership, and another 0.3-0.5% in leased
land, some of it seasonal. Israeli history
has shown that private ownership does not
guarantee long-term possession, given a
widespread practice of land expropriation,
exercised chiefy vis-a-vis Arabs.

The disparities are also notable in the
urban sector, highlighted mainly by the
superior legal rights, dwelling size, and
location of the founders’ housing stock.
As shown by Elmelech and Lewin-Epstein
(1998), Ashkenazim possess housing
which, on average, is worth 22% more
than Mizrahi families, while their home-
ownership rate is 21% higher. Arab hous-
ing is persistently found to be more dense
and less valuable (except in towns with ex-
treme land shortage) than the two main
Jewish groups.

Second, the way space has been
shaped and divided has indeed contribut-
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ed to a long-term stratifcation of society,
resembling the typical ethno-class struc-
ture of most settler societies. The Ashke-
nazi “founding” group and its descendants
occupy a dominant position in most soci-
etal spheres: the economy, culture, poli-
tics, academia, legal system, and the pro-
fessional. The link between the division of
spatial assets and social stratifcation is,
needless to say, neither direct nor totally
stable. There are other key factors, which

infuence social standing, and such stand-
ing is subject to ceaseless struggles and
oppositions. Yet, as illustrated by the fol-
lowing table, the spatial marginality of Pal-
estinian-Arabs and Mizrahim - created to
a large extent by the Judaization project -
cannot be separated from their inferior
social position in Israeli society. Group
marginality in Israel is thus closely asso-
ciated with a combination of place, ethni-
city and class.

Table 1: socioeconomic indicators for diparities between Israeli ethno-classes

Source: Israeli Bureau of Statistics as calculated by Adva (2002)

Group Mean income* Education** Housing space*** | Unemployment
Ashkenazime 139 206 190 54

(second generation)

Mizrahimee 94 92 102 107

(second generation)

Arabseee 4l 45 87 137

State mean 100 100 100 100

Key:

persons per room, 1991
. 100
oo 100
(YY) 100

mean income of salaried worker, 1998
% of holding college degree, 1998
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Yet, despite these problematic consequenc-
es, the Judaization project has enjoyed a
hegemonic status within Jewish-Israeli
society, with very few voices speaking
out against it. Notably the divisions be-
tween the “left” and “right” in Israel, or be-
tween the secular and religious, tend to
address mainly regime features, refrain-
ing from challenging its overall ethnocratic
structure.

But we should also note that the
processes described above have not been
unidirectional. For example, the Oslo Ac-
cords of 1993 represented a historical
mutual recognition of the Zionist and
Palestinian national movements. This rec-
ognition began a gradual (and so far lim-
ited) process of de-Judaization in some
Palestinian territories. The de-Judaiza-
tion process continued even under a right
wing government with the recent Israeli
disengagement from the Gaza Strip and
a small part of the West Bank. Within the
Jewish sector, groups of Mizrahim have
mobilized upwards into the Israeli middle
classes, especially in the major cities. Israel
has also eased some of the mechanisms
used to control Arab citizens.?” In addi-
tion, “civil-society” activity has increased,
expressed by a rapid rise in the public
profle and activity of ideological, non-gov-
ernmental organizations, such as feminist
or environmental groups. This has caused
some erosion in the ethnic foundation of
Israeli public life. To be sure, the ethno-
cratic foundations of the Israeli regime
are still strong, as shown by the rise of
the nationalists to power in Israel in early
2001, and by a return of the public
discourse to a polarizing ethnic termi-

nology since the outbreak of the “al-Agsa
intifada” (the Palestinian uprising which
began in September 2000). Yet, we dis-
cern signifcant, long-term civil process-
es, which are likely to surface again, and
challenge the ethnocratic logic of the Is-
raeli state, once the current round of Jew-
ish-Palestinian violence subsides.?® Let
us turn now to an analysis of the evolu-
tion of practices, laws, policies, and in-
stitutions which have created the Israeli
land regime.
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