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RIGHTS OF THE CHILD AND 
HUMAN RIGHTS
Peter G. Kirchschläger and Thomas Kirchschläger

“All human beings are born free and equal in dig-
nity and rights. They are endowed with reason 
and conscience and should act towards one an-
other in a spirit of brotherhood.” When we read 
Article 1 of the Universal Declaration of Human 
Rights and we think about children’s rights, we 
see that the rights granted by the declaration 
are also guaranteed to children. Children are 
bearers of human rights as expressed, e.g. in the 
Universal Declaration of Human Rights of 1948, 
the International Convenant on Economic, So-
cial and Cultural Rights of 1966, the Interna-
tional Convenant on Civil and Political Rights of 
1966, or as discussed in the frame of philosoph-
ical debates since the Enlightenment.1 There-
fore, the question arises of why we develop chil-
dren’s rights especially when we know already 
that they are bearers of human rights. Aren’t 
children human beings? Of course children are 
human beings and should be treated as such ac-
cording to all the declarations on human rights. 
In the twentieth century, however, the recogni-
tion was growing that children need special pro-
tection and support, if human rights are truly 
to be guaranteed to them as well. The creation 

of special children’s rights was justified by the 
fact that – due to the status of “being a child” 
– children are particularly vulnerable and there-
fore their integrity and dignity need special pro-
tection. The first victims are always children.2 
Children run a higher risk than adults that nei-
ther dignity nor respect is paid to them. That 
they are discriminated against more than adults 
based on gender, religion, race, as well as any 
other suspect classification.3 They are treated 
as objects and not as subjects.4 They are seen as 
property5 and as status symbols for the house-
hold.6 Due to their special needs, they are per-
ceived as a “problem population.”7 Attributing 
rights to children means to free them from the 
lack of rights and from the status of an end for 
others and to make them sovereign.8

The rights of the child are human rights. The 
realization that not all human beings have the 
same access to human rights and the fact that 
they are persons with their own needs made 
it necessary to create special treaties of hu-
man rights. Granting children particular rights 
means at the same time to acknowledge their 
vulnerability, their special needs, and therefore 



Realizing the Rights of the Child 24

the necessity to empower them, and to recog-
nize their status as autonomous human beings, 
as subjects of rights.

But who is this “child” which is on one 
side vulnerable and on the other side autono-
mous and a subject of rights? This child is part 
of a childhood “as a universal, timeless essence, 
equally (and abstractly) possessed by all chil-
dren”9 and this child is in a certain phase of the 
life of a human being. The first aspect indicates 
that the concept of children’s rights – as the 
concept of human rights – is based on an idea 
of a child respectively of a human being which 
constitutes firstly the rights as their justifica-
tion.10 Both aspects indicate that childhood is 
the result of social construction made by the 
adults in authority. Being of young age does not 
mean being a child. Childhood has not always 
existed.11 The concept of childhood is based on 
cultural and historical contexts. Regarding this, 
there are good reasons to claim the universality 
of the rights of the child. First, we understand 
children’s rights as rights which are basic and 
universally attributed to all children. Second, 
the contingence of their origin does not mean 
automatically the end of their universality. To 
be able to deny the universality of these rights, 
we have to present good reasons why children’s 
rights shouldn’t be valid universally.12 Third, we 
have to be aware of the fact that cultures re-
spectively civilizations aren’t eternal entities.13 
Understanding cultures as something which 
will always remain the same and are not open 
for change would give them a metaphysical sta-
tus. If cultures are not absolute,14 then we have 
to present good reasons why a child should be 
excluded from human rights.15

The idea of a child as a human being flows 
directly into the formulation of children’s 
rights. E.g. if we look at the UN Convention of 

the Rights of the Child (CRC), the child is an in-
dividual self-agent, a political subject surround-
ed by “competent authorities,” “competent su-
pervision,” “responsibilities,” “legal guardians,” 
“persons legally responsible,” “national law,” 
and the family (Articles 1–9) with an identity 
defined by “nationality, name, and family rela-
tions as recognized by law” (Article 8). 

As mentioned above, although children’s 
rights are man-made and the origins of these 
rights and the rights themselves have a cultur-
al and historical context, there are good rea-
sons for their universality. There are also prag
matic reasons for the universality of the rights 
of the child and a universal consensus about 
the understanding of what and who a child is. 
We can realize this pragmatic dimension when 
we look at a convincing pragmatic reason con-
cerning the definition of the end of childhood 
as an example. The CRC states in Article 1 that 
a child is a person under the age of 18 unless 
the age of maturity is attained earlier under the 
national law applicable to the child. The second 
part of Article 1 opens the possibility to con-
sider children as adults before 18 years of age 
and therefore protection measures do not ap-
ply through till the 18th year of life. The end of 
childhood varies from country to country, and 
even within a country. This leads to the situ
ation that, e.g. the protection of children from 
sexual exploitation and related forms of vio-
lence becomes more difficult where ages other 
than 18 are used to define a child, even more, 
when children cross international borders and 
thus may not be subject to the equivalent lev-
els of protection between states. Therefore, 
ECPAT International (End Child Prostitution, 
Child Pornography and Trafficking of Children 
for Sexual Purposes) demands: Establishing a 
standard age to define childhood has impli
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cations for the manner in which child victims 
are dealt with under the law. Children can never  
consent to being exploited and abused; they 
should always be understood as victims before 
the law, not as criminals. Thus, standardizing 
the age of consent internationally to the age 
of 18 years would provide children with great-
er protection.”16 An amendment to the CRC is 
suggested which would change the wording in 
Article 1 (“For the purposes of this Convention, 
a child means every human being below the ago 
of eighteen.”) and all other direct or indirect 
references to exemptions under national law 
would be removed. In this way, no young per-
son unable to exercise their rights fully due to 
their inherent developmental status (…) would 
be denied their fundamental human rights due 
to an underinclusive definition of ‘child’ reflect-
ing the cultural or political objectives of a par-
ticular State Party.”17

As mentioned above, the CRC understands 
the child as a subject of rights and not anymore 
as an object of rights. This raises the question 
if children can be subjects of rights? Do they 
not still remain objects of rights? We would af-
firm the first question and deny the second. But 
then we have to ask why children, e.g. were not 
considered for their input during the law-mak-
ing process of the CRC, while a broad-based 
network of NGOs contributed to it?18 Just one 
example makes us aware of the fact that we 
have to be consistent in our thinking and in our 
actions if we want to take children seriously as 
subjects of rights. If not, we abase children to 
“not ends in themselves but rather creatures in 
the process of development.”19

The arguments against children as subjects 
of rights aren’t very convincing.20 But the dis-
cussion shows us that the way in which chil-
dren are subjects of rights is a special one: At 

the beginning somebody else is exercising their 
rights for them (their parents, legal guardians, 
the state) and step by step the growing children 
take over more competences in a gradual pro-
cess.21 The representation of children is defined 
by the CRC in the following way: “In all actions 
concerning children (…) the best interests of the 
child shall be a primary consideration.” (CRC, 
Article 3) The principle of the “best interests” is 
the foundation of the rights of the child. Obvi-
ously the concept “best interests” is very open 
and leads to intense legal22 and philosophical23 
discussions. The CRC defines one part of “best 
interests” open to discussion about the imple-
mentation in form and content supporting cul-
tural pluralism in this matter. The other part is 
to be understood as closely related to the dig
nity of a child as a human being,24 e.g. the sat-
isfaction of elementary needs, the guarantee of 
capabilities necessary for a human life and au-
tonomy, and these are therefore universal.

Deliberating the concept of “best interests” 
of the child another issue arises: Are we for-
mulating the “best interests” of the child from 
the point of view of the child or the “best in-
terests” of the child from the perspective of the 
adults in charge?25 There is a hazard of pater-
nalism and a potential of a conflict of interests. 
Against the first, the CRC emphasizes the code-
termination of the child in all matters affecting 
the child.26 Regarding the second, this conflict 
zone is part of the process of growing up of the 
child: A child has to struggle against definitions 
of his/her best interests by others and to create 
and live his/her own conception.

Children’s rights highlight the child as a 
subject of rights. Does a child as a subject of 
rights have corresponding duties? Yes, a child 
has the corresponding active and passive duties 
to respect the children’s rights of any oth-
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er child and human rights of any other human  
being because of, firstly, reciprocal respect for 
the rights of others (there isn’t any good rea-
son why somebody else should be excluded 
from the rights I claim for myself), and second-
ly, for the sake of his/her own dignity: “We pro-
tect or damage human dignity, our own human 
dignity, by what we do and not by what we suf-
fer, since we are responsible for what we do and 
not for what others do to us.”27

The most important children’s rights docu-
ment, the CRC, was in a way a success story of 
commitment of nations from all over the world. 
The CRC is the most widely accepted human 
rights treaty – of all the United Nations mem-
ber states, only the USA and Somalia have not 
ratified the CRC. Among the international hu-
man rights instruments, the CRC is seen as the 
most complete as it includes civil, political, eco-
nomic, social, and cultural rights as well as in-
corporating aspects of humanitarian law. The 
CRC strives for the goal of guaranteeing chil-
dren worldwide the following three categories 
of rights: 

1.	 Rights to Provision: The CRC knows the 
rights to the resources, the capabilities and the 
attendance ensuring the survival and the devel-
opment to their full potential of the children; 
2. 	 Rights to Protection: The CRC claims pro-
tection of children from exploitation or abuse, 
above all by adults or institutions threatening 
their dignity, their survival, and development;
3.	 Rights to Participation: The CRC calls to 
provide children with the instruments enabling 
their participation in the processes of change 
that will achieve the realization of their rights 
and ensuring their preparation for playing an 
active role in society. The implementation of 

the rights to participation will change the social 
paradigm between adults and children. 

Related to the CRC, this volume II of the Swiss 
Human Rights Book will address the link be-
tween children’s rights as human rights and 
economic, social, and political development in 
very different geographical contexts and also 
from different thematic points of view. After a 
preface (Greminger), the discussion of the rela-
tion between the rights of the child and prog-
ress (Kohler) and some conceptual questions 
of the rights of the child (Kirchschläger/Kirch-
schläger), an overview of the general measures 
of implementation of the Convention on the 
Rights of the Child (Bellamy/Santos Pais) and 
a look at the Convention from the perspective 
of the child’s best interest and children’s views 
Zermattem will give a general understanding of 
the Convention of the Rights of the Child and 
the status quo of its realization. An analysis of 
the right to speak, to participate, and to decide 
(Hammarberg/Petrén), a report of the progress 
in the field of violence against children (Pin-
heiro), a closer look at an example of a group of 
children with special rights, the children with 
disabilities (de Alba), and an input about the 
concrete implementation of the program of eco-
nomic and social rights given by the CRC (Bil-
limoria) lead the reader to the meaning of the 
CRC for a group of children with special needs 
and to important issues of the three main di-
mensions of the CRC. 

The role of the business community and 
what fashion has to do with respect is clarified 
in an interview with Robin Cornelius and Da
niel Rüfenacht (Altenburger/Rüffer).

With the right to education (Prengel/Over-
wien), the right to housing (Gómez), the right 
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to play (Alexandrova/Koss) and an innovative 
approach to the realization of children’s rights, 
sports (Ogi), some traditional and some up-
coming rights are discussed. 

In the following, voices speak up from all 
over the world about the challenges, struggles, 
and successes in the realization of children’s 
rights in different geographic areas. The situ-
ation of the rights of the child in Switzerland 
(Müller, Weber, Hug), Romania (Schumacher/
Fanconi), India (Jain), Southeast Asia (Abueva),  
Brazil (Schmitt), Morocco (Sebti) will be dis- 
cussed. 

After the geographical part, a thematic ap-
proach to some rights of the child and their de-
velopments will be addressed. We have identified 
some areas where children and the interna- 
tional community have a special, though more 
challenging, task in realizing children’s rights, 
as e.g. with regard to the rights of migrant chil-
dren (Bhabha), the phenomenon of female gen-
ital cutting (Santos Pais), the rights of child sol-
diers and the end of their recruitment (Withers, 
Keitetsi), and with regard to child victims of rac- 
ism (Wladasch). 

To close, the collection of some hard facts 
supports the examination of the rights of the 
child (Hug/Altenburger).
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