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Introduction:
Towards the rights of the child
Human rights versus the rights of the child

It is only very recently (just 60 years ago) that
human rights entered the international juridi-
cal order in full force through the adoption of
the Universal Declaration of Human Rights
(UDHR) on 10 December 1948. This Declara-
tion affirms that human rights are not only
the rights attributed to citizens, but pertain to
every person, each of whom is born free, with
equal rights and in dignity. The existence of
these rights, therefore, is not dependent on the
goodwill of States, or tied to a person’s nation-
ality or citizenship status, but rather belong to
all human beings by virtue of their humanity.
And these rights are universal.

And what about the rights of the child? Does
the UDHR, which is supposed to apply to all hu-
man beings, sufficiently answer the question as
to whether or not a child is considered an indi-
vidual in her/his entirety (and thus also possess-
ing the full range of human rights), or whether

she/he is merely a “miniature adult” and there-
fore without the capacity to hold these rights?
Let us not forget that at the time the Declara-
tion was adopted, the child was still considered
to be the “property” of her/his family and sub-
ject to unilateral parental decisions made on
her/his behalf.

It is clear that the UDHR is neither specif-
ically targeted towards the child nor establish-
es what we currently refer to as the rights of
the child. The first text dedicated to children
adopted by the United Nations was promulgat-
ed on 20 November 1959: the Declaration of the
Rights of the Child, which served as a counter-
part to the UDHR in relation to children. It re-
ferred to human rights and expressly stated
that the child, due to her/his lack of physical
and intellectual “maturity,” needed special pro-
tection, particular care and specifically appro-
priate juridical protection.

The Declaration on the Rights of the Child
was a general text that did not include any re-
stricting consequences for State parties. To
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remedy this gap in protection, the United Na-
tions, at the instigation of Poland, began ten
years of work to develop a convention on the
specific rights of the child. This would form part
of the totality of “human rights,” while meeting
the double challenge of protecting children and
recognizing them as whole persons and there-
fore capable of undertaking action on issues
that affects their lives. The result of this process
was the Convention on the Rights of the Child,
unanimously adopted by the United Nations
General Assembly on 20 November 1989, and
entered into force in 1990. The Convention has
193 States parties and is now the most widely
ratified international human rights treaty.!

From an interest in children to the child as the

object of rights

The second half of the 20" century caused a rup-
ture in the traditional concept of family in many
Western countries. Prior to that time, the fami-
ly was considered to be the basic cell and core of
society. This social construction shifted to one
based on a concept of individualism in which
each human being is free and responsible and is
not bound by, but rather chooses the social ties
by which she/he chooses to be bound. Personal
achievement and “happiness” have become the
existential objectives of many societies. In such
a context, the family has been transformed and
the traditional understanding of authority vest-
ed in the head of the family has shifted to a new
conception of parenthood or shared parental
authority. In the same way, the marriage bond
on which the family was based has evolved in-
to one of a contractual nature, which has con-
sequently led to a lost sense of “sacredness.”
Marriage is now often perceived of as a union
entered into by one’s own free will, based on ob-
jectives of personal accomplishment, and not

necessarily on the couple; a union which can
be dissolved by mutual consent. The number of
“démariages,” (a famous expression coined by
Iréne Théry?), is testimony to this evolution.

This has also led to an important develop-
ment in modes of communication between chil-
dren and their parents, changing from an auth-
oritarian parenting style to one that is more
participatory and includes the children.

We might summarize the stages of the de-
velopment of the rights of the child as follows:
From a non-existing child without recognized
rights, to the child as an object of interest that
is submitted to education, then a member of an
idealized family unit, we have reached a point
in human rights law where the child is recog-
nized as a whole person; an individual equal to
other individuals with rights, guarantees, and
protection that can be asserted. Yet the child
is also seen as a person who is not always able
to demand the fulfillment of these rights and
must often rely on adults to act as their advo-
cates. Based on this reasoning, a comprehen-
sive juridical tool was established to assist in
this process; the Convention on the Rights of
the Child (CRC).

The Convention and its mechanisms

A small revolution

The CRC is frequently referred to as the conven-
tion of the 3 Ps; Provision, Protection, and Par-
ticipation. The first two Ps are not new since in
the historical development of the rights of the
child, children were seen as evolving beings
with material dependence on adults, requiring
the provision of specific services, including pro-
tection of their rights in light of their vulner-
ability.

The CRC confirms this view of the child by

extending benefits (services or goods), both
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those contained in earlier texts (food, accom-
modation, education, health), or new ones such
as identity (the right of a child to a name, na-
tionality, and protection of this identity); as
well as services focused on re-adaptation and
social reintegration of children who have been
victims of maltreatment.

The CRC also dedicates particular attention
to the protection of children, including by tak-
ing up well-known principles such as protection
from abuse, work,? and sexual exploitation. It
develops some of these principles and extends
protection to new domains such as torture, the
involvement of children in armed conflict, drug
trafficking and consumption of narcotics, un-
justified deprivation of freedom, and undue
separation of the child from her/his family. In
2000, two optional protocols to the Convention
were adopted to address the situation of chil-
dren in armed conflict and the sexual exploita-
tion, trafficking and use of children in porno-
graphy; both of which emphasize this protec-
tive aspect.*

Where the CRC upsets all convictions held
by adults about children is in the realm of the
third P: that of participation. It is here, where,
in my opinion, the main advancements of this
text reside. The concept of participation outlined
in the CRC identifies a fundamental change in
the status of the child who was previously only
seen to be in need of services and protection.
In contrast, although the Convention does not
explicitly use the term participation, the well-
known and oft-cited Article 12 of CRC recog-
nizes the right of the child to not only express
her/his views, but also to have these opinions
be taken into account, and in accordance with
her/his evolving capacities (Art. 5),° to partici-
pate in any decisions which, in one way or an-

other, might influence the child’s life.

Article 12, however, should not be read in iso-
lation as it derives from the “technical” func-
tion of the collection of the child’s views and
is linked to freedom of expression (Art. 13),
freedom of opinion (Art. 14), freedom of asso-
ciation (Art. 15) and freedom of information
(Art. 17).

This change in status, therefore, represents
the most spectacular innovation of the CRC, as
itintroduces the concept that the child, through
her/his development, and in accordance with
the age and maturity of the child, may partic-
ipate in the life of her/his family, school, train-
ing center and in the community in general. The
child is no longer a passive being to be taken

care of but is an active player in her/his life.

The basic mechanisms of the Convention

The Convention has a number of articles that es-
tablish general principles and others that out-
line substantive rights. For instance, Article 1
defines the notion of the child. This is a typi-
cal basic principle as it indicates who is a child
and therefore who is to be governed by the Con-
vention. It does not give access to any substan-
tive right. On the other hand, Article 6 (right
to life, survival, and development) constitutes
a genuine substantive right: the right to live, to
be protected in case of a disaster, and the right
to benefit from the best possible development.

It is customary to say that Articles 2, 3, 6
and 12 are the basic building blocks of the Con-
vention. Although it is true that Article 6 plays
an important part in the CRC, I think there are
three other articles which constitute the prima-
ry keys which make the locks turn in the CRC
system:
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Article 2: Non-discrimination
Article 3: The best interest of the child
Article 12: The child’s view

These articles provide for procedural rights, i.e.
the stages that need to be passed through in or-
der to implement both the spirit and wording
of the CRC to give full effect to the rights of the
child. One may identify the procedural nature
of these rights, however, two of them also in-
clude key substantive rights (Art. 2 refers to the
right not to be discriminated against and Art.12

refers to the right to express one’s view).

Thus:

____Without going in-depth into the issue of
discrimination, that is, finding out if children
are treated in the same way in identical circum-
stances, it would be difficult to determine the
de facto enjoyment of rights by all children. The
CRC is a universal instrument and must there-
fore be applicable in an equitable manner in all
parts of the world and under all circumstanc-
es. As such, this equality cannot obviously be a
mathematical equation.

The principle of the best interest of the
child is the most procedural rule of the CRC as
it requires that the decision-maker examine,

in all decisions undertaken concerning a child,
whether the proposed solution corresponds to
the best interest of a child, if it is for the benefit
of a collective group of children, and whether or
not it promotes the harmonious development
of the child/children in question.

___ Taking into account the views of the child
is to be a compulsory element of national legis-
lation, imposed on administrative and judicial
branches of States parties to the CRC and, in-
deed even political authorities, in the sense
that nothing can be decided on behalf of the

child without first seeking the views of her/
him. In other words, it is insufficient to mere-
ly collect the views of the child. The content of
those views must be taken seriously into ac-
count, “in accordance with the age and matur-
ity of the child.”

When we look at the inter-relationship be-
tween these three provisions — and that is pre-
cisely what the CRC sets out to do — we realize
that we cannot speak of any substantive right
of the Convention without probing the issue
of discrimination, calling for the opinions of
the child, and establishing the best interests of
the child as a decision-making criterion. These
three provisions, therefore, are the ones that
enable the CRC to work effectively.

If there is a common principle to be found
in all texts concerning human rights, it is cer-
tainly the principle of non-discrimination. As
much has been written on this subject, partic-
ularly in relation to the rights of the child, I
will not deal with this issue here. On the other
hand, what I would like to develop in this article
are the innovative principles established by the
Convention: The best interest of the child and
the views of the child.

The best interest of the child

The notion of the child’s best interest (or the
child’s wellbeing) is an heir of the protectionist,
or “welfare” movement and is well-known to all
persons working in the area of children’s rights.
It is, however, a difficult concept to define and
has been criticized on various grounds, ranging
from arguments that it is an empty shell or vase
that is filled as one sees fit.

But the notion of the best interest of the
child is something new if we examine it in the
context of the CRC as it is Article 3(1) which es-

tablishes this expression:
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“In all actions concerning children, whether un-
dertaken by public or private social welfare insti-
tutions, courts of law, administrative authorities
or legislative bodies, the best interests of the child

shall be a primary consideration.”

This provision must be seen as a specific rule
(serving as the starting point when analyzing
the impact of decisions concerning a child)
and also as a general principle, contributing to
a larger concept, namely the newly recognized
status of the rights of the child. If Article 3 is
analyzed in its entirety, it does not provide any
particular explanation as to how it should be
applied, does not lay down any specific obliga-
tions, nor mentions any precise rules. It instead
establishes a principle:® The child’s best interest
shall be a primary consideration.

Function and characteristics

We may say that the notion of the child’s best
interest is identified by the CRC, but it may also
be found in the Hague Convention on inter-
national adoption? which contains two “classic”
measurements for ensuring the best interest
of the child - inspection criterion and solution

criterion.®

___Inspection criterion: The best interest of
the child serves to guarantee that the exercise
of rights and obligations vis-a-vis children is
correctly carried out.

___Solution criterion: Appraising the child’s
interest requires that those making decisions
concerning children consider and evaluate all
possible solutions in each case and give priority

to one solution that is “in the child’s interest.”

The notion of the child’s best interest entails

several characteristics:

1. Article 3(1) CRC does not constitute a par-
ticular right, nor any obligation, but rather es-
tablishes a principle of interpretation which
must be applied in all forms of intervention
concerning children.
2. The concept of the child’s best interest is an
undetermined juridical concept which must be
further defined through practice and should be
thus defined according to rules of application
in the national context. Precedents, based on
case law, will also provide applicable solutions
for individual or collective situations (groups of
children).
3. The criterion of the child’s best interest is
relative with respect to time and space: Time
because it depends on scientific findings relat-
ed to a child at a particular point in time, and
space because this criterion must take into ac-
count the prevailing standards prevailing in a
country or region. As a result, the criterion of
the child’s best interest is evolutionary.
4. 'The criterion of the child’s interest is sub-
jective on two levels.® “To begin with, it is con-
nected to a collective subjectivity” which a par-
ticular society, at a given moment in its history,
imagines to be the child’s interest: For instance,
education of the child under one religion or an-
other, or the prohibition of “excesses” of a reli-
gious practice.

The child’s interest is also marked by a per-

sonal subjectivity manifested in:

___Subjectivity of the parents: what parent will
not claim that she/he consistently acts in the
best interest of the child, although she/he may
be acting out of personal considerations? (As

divorce judges know all too well.)
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___ Subjectivity of the child: when the child’s
opinion or wishes are taken into account, the
child’s interest cannot simply be reduced to the
views held by the parents which do not neces-
sarily correspond to the view held by the child.

___Subjectivity of the judge or the administra-
tive authority: This subjectivity (or at any rate,
the risk of subjectivity) may be strong, even
when the decision is argued to be based on a

“scientific” analysis of the situation.

The potentially hazardous consequences of
these and other subjectivities for the child’s in-
terest show the adaptability, wealth, and weak-
nesses of this criterion. Let us say in its defense
that the criterion has the advantage of being
broad, flexible, and adaptable (relative to the
time and space) to different cultural, socio-eco-
nomic, and juridical systems. It can be applied
everywhere for the benefit of all.

Objectification of the criterion?

Certainly it could be useful to have this criterion
defined in more detail, or further elaborated by
rules of application, selected in function of the
different domains where the best interest of the
child must be considered. Hence, numerous at-
tempts have been made to more accurately de-
fine, elaborate or “objectify” the notion of the
child’s best interest. In the United Kingdom,
judges must take the best interest of the child
into account, as decreed in the Children’s Act of
1984 which referred to:°

___the opinion of the child;

___her/his physical, emotional and education-
al needs;

___the impact of change on the child;

___the child’s age, sex, and personality;

___the injuries she/he has already suffered or
runs the risk of incurring; and

___the possibility/capacity of each parent to
respond to the child’s needs.

In this type of measurement, it is crucial to ob-
jectify the notion, to grasp its contours, to elim-
inate the risks of making an erroneous assess-
ment, and to give security both to judges and
to those before the court. Of course, these at-
tempts are less than perfect; yet they set the
benchmarks on a particularly sensitive path.

Moreover, the Convention’s monitoring
body, the Committee on the Rights of the Child,
feels that it is also necessary to supplement the
notion of the child’s interest with foreseeability,
that is, taking the child’s best interest into ac-
count in the present, while also considering
the foreseeable evolution of the situation for
the concerned parties. This seems particularly
relevant in a field such as childhood where situ-
ations can change quickly and decisions that
seem immediately critical may not be appropri-
ate in the future.

In addition, it seems indispensable that in
these matters, where the rights of the child may
conflict with other rights, that is, where the hu-
man, relational, economic, and other stakes are
considerable, the decision may be subject to

revision.

Necessarily a higher interest?

It has sometimes been said that the child’s
best interest means that the rights of the child
must necessarily prevail as they supersede the
rights of other persons or entities (i.e. parents,
the State) in cases of conflict. This is an erro-
neous concept: The child’s rights should not be
conceived as above all other rights. The inter-

national community sought to avoid this situ-
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ation, because in such a case, this would be
positive discrimination of one human group,
children, over others, i.e. women, physically im-
paired persons, soldiers, workers, etc. In our
opinion, this misunderstanding often arises
from translation of the expression “best inter-
est” from intérét supérieur (higher interest) in
French. When reading the text to the end of the
sentence, it is evident that this notion of best
interest is not established as an absolute, higher
rule. The text says “shall be a primary consider-
ation” and not the primary consideration. The
adjective superior (in French) evidently must
be considered as a declarative superlative and
not one which refers to a restricted reach.

To conclude, let us add the following ele-
ment: In cases of doubt when attempting to de-
termine the best interest of the child that may
be in conflict with other interests, let us rec-
ognize that this non-objective notion cannot
be clarified by clear or objective elements and
therefore must be considered in light of the op-
posite notion of the “lesser of two evils.” The
question as to “How to cause the least possible
damage?” then replaces the child’s “higher” in-
terest. Is this more objective? Perhaps not, but
this cautious application of the principle would

have the advantage of being less dangerous.

Does the child’s best interest have
political content?

What is highly interesting in Article 3(1) is the
element of the sentence which reads “or legis-
lative bodies.” This addition, which was absent
from the draft text of 1981, is of capital impor-
tance. It means that whenever national, region-
al, cantonal, or municipal governments draw up
a law, they must verify that the rights of chil-
dren are taken into account and that their in-

terest is preserved. It is therefore, with the in-

clusion of these two words (legislative bodies),
that the political or macro-social dimension is
introduced into the Convention. The best inter-
est of the child thereby takes on a new function
in that it serves to establish what is and what
is not good for the child in any legislative pro-
gram. The best interest of the child is enlighten-
ing politics! Isn’t that also a revolution?

The view of the child in procedures

Notion

The word of the child, the views of the child, the
opinion of the child: Each of these expressions

establishes a new perspective on the role of the
child who, as stated above, is now understood
to be capable of participation and not simply a
passive actor in issues affecting her/his life. Ar-
ticle 12 of the Convention indicates:

«

1. States Parties shall assure to the child who is
capable of forming his or her own views the right
to express those views freely in all matters affect-
ing the child, the views of the child being given
due weight in accordance with the age and matur-
ity of the child.

2. For this purpose, the child shall in particu-
lar be provided the opportunity to be heard in any
judicial and administrative proceedings affecting
the child, either directly, or through a representa-
tive or an appropriate body, in a manner consist-

ent with the procedural rules of national law.”

This article imposes on States the obligation to
hear children in all decisions concerning them.
This is not a wish, recommendation, or sugges-
tion. It is an obligation which few national court
judgments have taken into account - far from
it. Certainly, it is a substantive right which rec-
ognizes that when the child fulfills the condi-
tions of age and maturity, she/he has a right to
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demand that she/he be heard. In Switzerland,
this principle has been recognized (through
a direct application of Art. 12) by the Federal
Tribunal .2

If we refer to the output of the Committee
on the Rights of the Child (i.e. Concluding Ob-
servations and General Recommendations) it
is clear that the opinion of the child is an ele-
ment that must be taken into account when es-
tablishing the best interest of the child. We can
say that hearing the child and the national-lev-
el examination in concreto of contemplated so-
lutions concerning the child are the two con-
stituent elements needed to give full effect to
protecting the child’s interest. Clearly, there is
a parallel between the child’s interest and hear-
ing the views of the child.

The obligation imposed on the State is pre-
mised on recognizing the right of the child to
express her/his opinion. This is a fundamen-
tal right pertaining to the child her/himself.
In view of Article 12, there is no doubt that the
child that fulfills the conditions of maturity can
demand the exercise of this right. The onus is
then on the State to facilitate a way to hear the
child’s voice.

The obverse of this right is the option grant-
ed to the child to refuse to exercise the right to
express her/his opinion, be it explicitly, for in-
stance, by refusing to appear before the court
after having been summoned, by clearly indi-
cating that she/he does not intend to express
her/his opinion if she/he appeared, or by re-
maining silent before the decision-maker (an
option most frequently chosen by adolescents).

Scope of application

Is it essential for the child to be heard in each
and every decision? Article 12(2) refers to ju-
dicial and administrative proceedings and is a

very general concept which, in our opinion, per-
tains to all interventions made with regard to
children. We shall try to analyze this in the fol-
lowing paragraphs.

What about the obligations assigned to
parents? If read literally, Article 12 should not
be interpreted as interfering in the parental
sphere (family decisions), as it does not specifi-
cally refer to the obligations of parents. Jurists
frequently argue that this was not an omission
but a deliberate act undertaken by the drafters
of the Convention, because it is not possible to
impose such an obligation on the parents, or
to impose a sanction where it has not been ful-
filled. Only States parties, through their estab-
lished authorities, can fulfil such an obligation
and, above all, can be reproached for failing to
act. Hence, only States parties are responsible
for fulfilling this obligation.

Even so, we feel that in family problems
or conflicts, the same principle (hearing the
view of the child) might play a part in reach-
ing a more appropriate decision. In our opinion,
the Convention drafters, out of respect for the
principles established in Articles 5 and 18 (prin-
ciple of parental responsibility), did not wish to
explicitly address the responsibility of parents
on this issue. This, however, does not detract in
any way from the principle of taking note of the
child’s view. The spirit of the Convention im-
plies that this ought to happen naturally. I be-
lieve that this does in fact happen quite natu-
rally in many families and that even when an
adult does not ask for it, a child of the 215t cen-
tury will say whatever she/he has to say, albeit

sometimes in a very resonant manner!

Conditions

Firstly, the exercise of taking note of the child’s
view is tied to the condition that the issue at
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hand should be related to the interest of the
child. In legal and administrative proceedings,
this basic condition cannot always be met. The
child’s sphere of interest must be understood in
its widest sense, both in terms of the present
and the future. On the other hand, any decision
that is unrelated to the interest of the child ob-
viously nullifies this obligation imposed on the
State.

Secondly, the child must be capable of dis-
cernment. The child does not necessarily need
to be knowledgeable about all the details of the
matter that concerns her/him, but that she/he
be able to form their own opinion concerning
the topic. Thus, the first question to be asked
is whether or not the child understands what is
being discussed.

The CRC does not establish a specific age at
which a child has achieved discernment and as
such, the age when a child should be heard var-
ies by country, region, and legal system. For ex-
ample, in a number of countries, it is common-
ly believed that it is not possible to truly hear a
child who is under 16 years of age™® (this is gen-
erally tied to the value attributed to a child’s tes-
timony, in particular in criminal law). In other
countries, this age limit has been set at 12 years
of age,* while others have established a limit of
10 years of age.” These limits also vary accord-
ing to the legal domain in question (matrimo-
nial law, adoption, or social security law). Still
more States parties have not adopted legisla-
tion on this matter for various reasons, includ-
ing a perception that the child has no say in the
matter, that the child can be heard at any age
and that a minimum age limit is unnecessary, or
because they prefer to leave it to the discretion
of the court or other legislating authorities.'®

A recent decree by the Federal Tribunal of
Switzerland in June 2005Y established that

the judiciary could hear a child from the age of
6 years in divorce proceedings. In the case in
question, a mother was opposed to having her
two daughters, born in 1996 and 1997 respec-
tively, (i.e., 6 and 7 years of age at the time of
the tribunal order), heard in a custody hear-
ing due to their age and the inconsistency of
their declarations. The Federal Tribunal decid-
ed otherwise, noting that:

___the right to be heard is a personal right of
the child (cons.1.1(2));

___hearing the child is an obligation imposed
on the judiciary;

___in this particular case, the revision of the
divorce law entered into force on 1.1.2000 ob-
liges the judge to hear the view of the child
(cons. 1.1(3));

___the reasons for waiving such a hearing are
limited to very young children or situations
where it threatens the physical or mental health
of the child (cons.1.3 and 1.3.1);

___in the absence of a lower threshold set by
law or comment in the message accompanying
the law (cons. 1.2), the age of six years seems to
be an acceptable limit (cons. 1.2.3);

___under certain circumstances it is possible
to proceed even with children below six years
of age, in particular, if there are siblings and
the youngest of the siblings is below this limit
(cons. 1.2.3, in fine),

___the purpose of the hearing is also to allow
the child to receive information;

___hearing young children is not necessarily
an element of decisive proof, but enables the
deciding authority to obtain a personal impres-
sion of the situation and to find appropriate so-
lutions (cons. 1.2.2(2)); and

__the court decision should be taken as a
guideline (cons. 1.2.3).
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The limit established in this decision must be
interpreted in relative terms wherein it is up to
each authority to decide, on a case-by-case ba-
sis, whether or not the very young child can be
heard in a useful and opportune way. The mini-
mum six-year-age limit is therefore not manda-
tory in all proceedings.

Thirdly, the child must be able to express
her/himself freely.

The expression “freely” means that the child
must be able to express her/his own opinion
without restriction, and not the opinion of an-
other person as a result of pressure or influence.

Freely also refers to how the child’s opin-
ion should be obtained. From the experience
of the Committee on the Rights of the Child,
State parties do not seem to have developed
highly elaborate legal provisions to facilitate a
hearing of the child’s view. The CRC does not
provide details or directives for the establish-
ment of administrative or judicial procedures.
It is obvious that the States parties must de-
velop appropriate parameters for this purpose,
taking into account the individual situation of
each child, offering a climate of benevolence
in which the child feels secure. This will not al-
ways be evident because the decision-maker
who is hearing the child (or the intermediary)
will be an adult necessarily leading to a hierar-
chical relationship (top to bottom), which may
be detrimental to this climate of trust. Judg-
es try to minimize this negative effect by hear-
ing the children in private hearings in cham-
bers, taking only informal notes. In rare cases,
these hearings will take place in the courtroom,
but in the absence of the other parties. It is not
clear if similar steps are taken to build an envi-
ronment of trust in administrative proceedings
where rules are sometimes less codified.

At the European Court of Human Rights on
the other hand, a decision was reached that it
would be excessive to systematically require
children to be heard in the court and should be
left to the discretion of the judge. Neverthe-
less, it concluded that any child involved in pro-
ceedings entered into by one of her/his parents
must be heard in a suitable frame of reference.'®
The chosen method must also be appropriate to
the child’s age and the nature of the matter.

Another important issue is determining the
number of times a child can be questioned. It is
well-known that hearing the child is, indeed, a
very difficult exercise, which is not neutral for
the person hearing the child, or for the child
her/himself. The risks of secondary victimiza-
tion of child victims (specifically in hearings
for sexual abuse) have been widely document-
ed. The CRC does not address this question and
instead leaves regulation to the discretion of
national bodies. In Switzerland, for instance,
a new provision was introduced into the Fed-
eral Act on Assistance to the Victims of Viola-
tions (LAVI)™ (Art. 10(c)), which sought to pro-
tect child victims during criminal proceedings
by imposing a rule that, on principle, the child
must not be subjected to more than two hear-
ings. Article 10(c)(3), moreover, specifies that
a second hearing will only be organized if the
parties have been unable to fully exercise their
rights in the first hearing, if it is deemed essen-
tial to following the course of the investigation
or to safeguard the child’s interest. The sup-
porting message justified the new provision by
indicating that an interrogation focused on the
circumstances of the alleged crime may have a
traumatizing effect on the child victim; a “sec-
ondary victimization” which is often as serious,
or slightly less so, than that suffered at the time
of the violation.?



Realizing the Rights of the Child

46

Who may hear the view of the child?

On this question, Article 12(2) is more articu-
late than on the previous matters noted above,
and mentions various possibilities:

___direct hearing by the judicial or administra-
tive authority (in other words, by a judge or the
headmaster of a school, for instance); or
___through the medium of a representative or
an appropriate body.

In the second example, the authority will des-
ignate a person who will be responsible for un-
dertaking this hearing. In most cases, this task
of seeking the child’s view will be entrusted to
a specialist (psychologist, psychiatrist, teacher,
person of trust). In such instances, the hear-
ing will usually take place outside the tribunal,
in a professional setting or other suitable envi-
ronment. Special surroundings will be offered
to the children in order that they may feel at
ease. Many techniques may be used, in particu-
lar audio or video recordings, or the presence of
a judge behind a two-way mirror. Some courts
have social or psychological services directly
linked to the tribunals, enabling them to call
upon trusted professionals on short notice.

The style of hearing will also depend on the
importance, difficulty and stakes of the case,
the child’s age, problems specific to a child, po-
tential consequences (alienation), as well as the
training/preparation/sensitivity of the judge or
professional who will make a final decision.

Whenever possible, direct hearing of the
child ought to have priority for the authority
making the decision. The final opinion will un-
doubtedly be different if there has been direct
contact with the child rather than through an
intermediary, including written reports - re-

gardless of how comprehensive they may be.

A major challenge is training of the magistrate
or other decision-makers. In most countries,
magistrates are not sufficiently prepared for, or
dread, this task. They may fear direct confron-
tation with the child; are afraid of not knowing
how to talk to the child or that they may upset
the child. It is not easy to improvise as a “lis-
tener” in such matters and this operation calls
for considerable sensitivity, empathy, and tact

(or “feeling”).

How much value is to be attributed to the
child’s opinion?

It is difficult to answer this question in absolute
or abstract terms. Each child is a distinct case
and the value and weight to be given to her/
his opinion will depend on her/his age, matu-
rity, development; her/his understanding of the
situation; the consequences she/he will neces-
sarily suffer; her/his dependence on the per-
sons around her/him; who is involved in the de-
cision to be made; what is the child’s capacity
to express abstract ideas or valid assessments;
how much the child trusts the adult hearing
her/his view, etc. In all family conflicts; in crim-
inal proceedings where the child’s testimony is
essential; where she/he is accusing someone of
a criminal act; or in any administrative proce-
dure where a decision will have significant con-
sequences (i.e. relating to expulsion from school
or other disciplinary procedures, decisions con-
cerning asylum, etc.), the environment is not
neutral and conflicts of interest will abound.
What seems to be the core element on
which the decision will rest is the child’s matur-
ity, in other words her/his capacity to express
her/himself in a reasonable, sincere, and objec-
tive manner on difficult and delicate matters.
The age of the child is therefore only one ele-
ment to be taken into account. Some children
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are mature at an early age and able to express a
valid opinion. Others develop more slowly and
may have difficulty expressing themselves, even
in non-verbal ways. So there are, in addition to
the age of the child, other elements to be taken
into account, in particular, the child’s capacity
to understand the problem at hand and her/his
capacity of forming her/his own opinion.*!

It is therefore quite difficult to reach a clear
and objective verdict based on the opinion of a
child, all the more so when a judge has not seen
the child face-to-face. Moreover, justice has re-
course to expert opinions on the development
of the child to determine the child’s capacity for
discernment or to so-called credibility tests,?
that is, expert opinions on the value of the
child’s statements under particular circumstan-
ces. Expert opinions are not judgments of the
child, but are an assessment of the conditions
surrounding the hearing of the child’s view
and the likelihood that the view expressed is

authentic.

The scope of the child’s view

While the judge or the decision-making author-
ity must hear the child systematically, with the
exception of very young children, Article 12
does not provide guidance on what the scope of
this opinion should be, but only notes that such
views must be taken into account. Clearly, this
is a vague concept.

The States parties are likewise reluctant to
decide on the weight that should be given to
the child’s view in proceedings. The scope will,
of course, change in accordance with the vari-
ables mentioned above (i.e. age, maturity of the
child, nature of the case etc.). The judge, how-
ever, is not bound by this view and the weight
attributed to the child’s view will depend on

the context and other elements of the case in

question. The child’s view is therefore generally
considered to be one component of a case and
not the decisive element of proof. The same is
true when applying Article 3(1) of the CRC: The
child’s interest is often one of many potentially
competing interests which must be weighed in

relation to other interests.

The child’s view: Building the future

In order to ensure that the decision-making
processes which involve the child proceed in a
constructive manner, 4 phases are proposed:

1. phase: Informing the child: why is she/he be-
ing heard;

2. phase: Noting of the child’s opinion under
the conditions described above;

3. phase: Decision-making process, exclusive
competence of the adults; and

4. phase: Application of the decision, informa-
tion may be conveyed to the child concerning
how their view has been used (this phase is of-
ten avoided).

The impact of the child’s participation in this
whole process is potentially beneficial because
it renders her/him an active player in the deci-
sion; strengthens the child’s capacity of com-
municating with adults (bond between gener-
ations); contributes to her/his understanding
of the systems of social life; fosters her/his
confidence in her/his own voice; strengthens
the child’s resistance, self-reliance, resilience,
and therefore serves as a form of self-protec-
tion, providing the child with skills that could
be used to demand full enjoyment of her/his
rights. Participation is, without doubt, an in-
dispensable passage in the child’s enjoyment of
the rights of the child.
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Let us never forget one of the key points in this
issue: That the child has a right to be informed of
her/his situation. The time when the child is be-
ing heard, either directly or via an intermediary,
is the appropriate time to inform that child of
her/his real situation, the stakes, the demands
of the parents, the potential consequences and
her/his rights. In my view, this right to be in-
formed is essential when the child is being
heard, and must be an integral part of the hear-
ing. It might also be said that once the child has
been informed, it may no longer be necessary
or opportune to have a more detailed hearing.
On the other hand, what must be absolute-
ly avoided is holding the child responsible for
making the final decision. There are a number
of situations, particularly in family cases (re-
lating to divorce, custody, visitation rights, pa-
rental kidnapping of children), where adults
are tempted to make the child choose. There-
fore, in the questioning phase, the approach
must be rigorous and specialized and undertak-
en with sufficient empathy to enable the child
to freely express her/his view on the situation
without pressure or coercion. The question of
choice must remain exclusively within the com-
petence and responsibility of the decision-mak-
ing authority (judge, mediators, headmaster of
a school, head of a protective service, or other

intermediaries).

Does the child always state the truth?

This question leads us into a controversial de-
bate where psychologists, psychiatrists, and le-
gal experts have vastly divergent points of view
which are frequently supported by their “dis-
ciples.” Based on my courtroom experiences, I
would argue that the statement that “the child
always tells the truth” is as wrong as the one

that claims “children always lie.”

The role of the adult

Clearly, primary responsibility lies with adults
whenever a child is called to give her/his view,
bear witness or express her/his opinion on a de-
cision that concerns her/his life. I believe that
the adult’s role in assessing the validity of the
child’s statement is decisive and that in each
case, adults as parties in the procedure (judicial
or administrative) have three levels:

__the parent/parents: It is in proceedings
where parents are involved (separation, di-
vorce, visitation rights, kidnapping, incest,
abuse) that pressure may be exerted and loyal-
ty conflicts arise;

___the decision-maker (judge, director or lis-
tener): This person has the difficult task of cre-
ating an environment of trust to hear the view
of the child and must act in accordance with
a clear protocol in successive stages® in order
to find out the truth. “The problem consists in
hearing the child and being ahead of him/her
just enough, while refraining from superim-
posing one’s adult expressions and one’s own
fantasies.”*

___third party: The person that might be af-
fected by the hearing (due to allegations of
abuse, maltreatment, etc.) who may attempt to
use the rights of defense to impress the child
and make her/him change her/his testimony, to
have the child retract her/his statements by us-
ing legal or psychological means to make her/
him doubt her/his testimony, or worse, to “vic-

timize” the child a second time.

In my opinion, the adult has another, very im-
portant responsibility, namely, what to do with
the child’s statements, not only when making
the decision, but also after the child has made
her/his deposition. More specifically, what aid
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should be given to the child, in accordance with
the effect of the child’s statements on her/him-
self and on the other parties concerned? As a
rule, the act of giving evidence in a court case
will not be neutral and may have serious conse-
quences for the child’s future. It is, therefore, not
sufficient to merely hear the child’s view and to
attribute it appropriate weight. One must also
be concerned with the effects of the hearing. The
CRC does not mention anything about this as-
pect of the child’s statements. For me, this is a
logical consequence of the decision-maker’s in-
tervention. The integration of help, support, and
advice to these children ought to be an integral
part of the process and the preparatory training
given to professionals working in this field.

Finally, after the decision has been made,
the child ought to be informed of the decision
that has been taken and the role that the child’s
statement played in the process, specifically
whether the child’s arguments were taken in-
to account or not and why. If a child is to abide
by a decision, it needs to be explained to her/
him. I feel that this practice is not sufficient-
ly widespread and that often sentences, ordi-
nances, or other administrative decisions are
made known to the adults in a case, but rarely
to children.

The child’s view in the community

If hearing the view of the child in legal and ad-
ministrative proceedings is more or less well or-
ganized, what is the role of the child with re-
spect to public life?

Participation?

Can Article 12 of the CRC be interpreted differ-
ently, and can we really speak of participation
by the child in public/political life?

To begin, let us state that there can be no ques-
tion about political rights granted to children,
such as expressing one’s view by voting or par-
ticipating in an election. In most States, the
minimum voting age is 18 years, or older in
some cases, although a number of countries
speak of lowering this minimum to 16 years of
age. Generally speaking, then, it is clear that
children have no political rights per se.

How can they participate in community life?

A verbatim reading of Article 12 does not
provide that the child has a right to participate
in the life of the town. In fact, Article 12 limits
the application of hearing the view of the child
to “all matters affecting the child” with a direct
tie between the subject being discussed and the
child. If this appears to be only valid for the
type of proceedings outlined above, (cf. item IV,
litt c above), we must not forget that Article 12
must be read in relation to Article 13 which pro-
vides for the right of the child to freedom of ex-
pression, that is, freedom to give her/his opin-
ion on “ideas of all kinds.”

Moreover, the right to express one’s opin-
ion is tied to the realization that the child has
the right to access quality information originat-
ing from different sources (Art. 17). The right
of expression is thus a double-sided one relat-
ing both to receiving and disseminating infor-
mation.

One can also see that Article 12 is linked
to Article 15 which grants to the child, or chil-
dren, the right to freedom of association and
to peaceful assembly and thus to playing a role
which largely expands the one elaborated by ju-
dicial and administrative authorities in verba-
tim readings of Article 12.

If there were a need for further argumenta-
tion, we might refer to General Comment No. 5
of the Committee on the Rights of the Child.
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This commentary on the measures of general
application of the Convention® recommended
the following in paragraph 12 (comment to
Art. 12):

“Associating the children to the decision-
making process by the public authorities is a
positive task to which, according to the Com-
mittee, the States adhere more and more. There
is all the more good reason to assure that the
authorities and Parliament respect the child’s
opinion who has not yet attained full age be-
cause the States having lowered the voting age
to below 18 years are rare ... Although it is easy
to give the impression that children are heard,
attributing the desired weight to their opin-
ions, however, requires a genuine change. The
hearing of children must not be considered as
an objective in itself, but rather a means for the
States to assure that the interaction with the
children and their actions in the latters’ favor
be more focused on the application of the rights
of the child.”

Consequently, if Article 12 is read in its wid-
er meaning, it clearly answers the question con-
cerning the child’s participation in public life,
even though, as I previously stated, the Conven-
tion does not explicitly use the word “participa-
tion.” I believe that the State ought to hear chil-
dren (collective) whenever a project is initiated
that may be of interest to them. If we see it in
parallel with the best interest of the child, we
will notice that Article 3(1) speaks of the obli-
gation of legislative bodies to take into account
the child’s best interest when legislation is be-
ing adopted.

Is hearing the views of the children not one
means of taking account of their best inter-
est? It cannot be disputed that children often
have something to say about large societal proj-
ects if we examine past efforts of States to in-

clude them in public (and political) life, includ-
ing through youth parliaments, consultations,
organized fora, wireless broadcasts, TV, news-
papers targeted towards children etc. We may
take the example of the Children’s World Sum-
mit organized in New York City in May 2002,
where for the first time, in addition, children
have actively participated in the “junior” sum-
mits accompanying the yearly G8 meeting.?

A recent article by sociologist Michel Fize?
highlighted the needs of adolescents, which in-
cluded among them the need for responsibility:
“The child must be taught this exercise (of re-
sponsibility) quite soon. As an adolescent, she/
he must take her/his place in the community,
think things over alongside her/his seniors, to
invent a fairer, more equitable society, showing
solidarity, for the child suffers most from social
uselessness; young people get the impression
that they are ‘rejects,’ so their intelligence is al-
ways unused.” Therefore, make them respon-
sible by having them participate.

Forms?®®

The best known form of children’s participa-
tion, which is also quite widespread at the com-
munal, cantonal, and federal levels in Switzer-
land, is the Youth Parliament.? The goals of
such institutions are to prepare children for the
future exercise of their political rights; to im-
prove their knowledge of the political system
of their country/region/town; to develop their
skills in managing public affairs; in short, to be-
come responsible future citizens. The question
to be asked is whether or not these bodies will
be driven by the children or if they are merely
the product of adults or simply an exercise for
appearance.

There are other popular forms of youth par-

ticipation fora, such as youth associations or
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youth clubs. These examples are widespread in
Nepal,®® where, according to its State party re-
port presented to the Committee on the Rights
of the Child in 2005: “... there are more than
1500 children’s clubs and groups established
throughout the country providing the children
an opportunity to express their views on mat-
ters concerning themselves, their family, com-
munity institutions, schools, in all forums from
the Village Development Committees at the lo-
cal level to district and national levels.”

In addition, it is certainly within the realm
of schools to encourage child participation,
where highly developed forms of participation
exist, including “Class Councils,” pilot organi-
zations of schooling institutions, editing Char-
ters of educational establishments, student as-
sociations, or representation in parent-teacher
associations.

Do we know of any examples where chil-
dren are involved in the consultation process
for the drafting of national-level legislation
(i. e. relating to education, health, the environ-
ment, public security) or else in the elaboration
of action plans, in particular, with regard to the
Convention? We have to admit that, at least in
our country of Switzerland, there is very little
to be said on this matter. Children are occasion-
ally represented (or heard through other par-
ties), but rarely are they heard by community,
cantonal, or federal legislators.

With regard to the situation in Switzer-
land, the UNICEF-Suisse study “Giving Chil-
dren a Voice”® is worthy of note. This study,
carried out under the academic management
of the Pedagogic Institute of the University of
Zurich, was sent to 12,872 children and adoles-
cents from all over Switzerland who answered a
very detailed questionnaire.

The study concluded that children and adoles-
cents living in Switzerland are interested in ex-
pressing their opinion on all issues concerning
them; “... They have ideas concerning their par-
ticipation in the thinking, the discussions, and
the decision-making. They are committed to
children’s rights in Switzerland and are inter-
ested in the evolution of the community in gen-
eral. It also turns out that - in their view - the
possibilities of their participation are substan-
tial in the family (48%), less so in school (39%),
and essentially non-existent in the community
(7%).”32 It will be of interest to hear examples of
children’s participation in Switzerland.®

And as for the child in the community? She/
he already has a place there, but for the moment,
it is a limited one. Children must be given the
opportunity to express themselves freely and
more frequently, and the favorable conditions

necessary to bring this about must be created.

Conclusion

Having been in existence for 18 years, the Con-
vention on the Rights of the Child ought to be
well-known and fully implemented at the na-
tionallevel by now in order to ensure respect
for the child as a whole person. This statement
is, unfortunately, only partially true, both from
the point of view of knowledge about the rights
of the child as well as with regard to its appli-
cation. The cases of rights violation come more
easily to mind than the cases of good practice.
Taking into account the child’s best inter-
est and hearing the child’s view are compulso-
ry steps that must be taken by all those who
have a role in deciding on the child’s future in
legal proceedings. But in the opinion of the
Committee, this must also take place in the pri-
vate life of the child (in the family) and equal-
ly so in public life (for instance, in school), not
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to mention in politics. It is essential to consider
the child as a person who needs to be educated,
cared for, loved and protected, as well as some-
one deserving of instruction on how to exer-
cise their rights to participate as a partner with
adults; a person with equal dignity and rights
like all other persons.

Bringing this about is our responsibility as
adults. There is, however, a long stretch of road
still to be covered as the rights of the child, in
their participative form, have yet to become
normal practice.

Sion, July 2007
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