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On March 26, 1997 Switzerland joined the Con-
vention on the Rights of the Child as the 1915t
State party. Eight years after the international
treaty entered into force, Swiss children were
granted the same rights as millions of other
human beings worldwide. Switzerland ratified
with provisos. At present, ten years later, Swit-
zerland has undertaken a lot and improved
the legal situation, so that said provisos can be
withdrawn. But much still needs to be done to
implement children’s rights also in the primary
environment where children live.

February 27, 1997 was a special day for chil-
dren in Switzerland. The Swiss Federal Parlia-
ment voted in favor of joining the Convention
on the Rights of the Child. On March 27, 1997
the ratification process was completed, the ad-
hesion of Switzerland to the Convention was
under seal; from then on, the rights stipulat-
ed in the UN Convention on the Rights of the
Child are granted to children. But more than
that: Switzerland covenants to inform chil-
dren on their rights and, furthermore, to report

regularly on the progress in their implementa-

tion to the UN Committee on the Child’s Rights.
A special day — not only for the children, but al-
so for all the governmental and non-govern-
ment organization, decision-makers, and pri-
vate persons who had advocated the realization

of the Convention for many years.

Ratification with provisos

Today, its effects as well as the challenges are
clearly visible. Switzerland has done a lot, in
particular with regard to working off its provi-
sos, for Switzerland had reserves concerning
Articles 5, 7, 10, 37, and 4o0. This gave expression
to the fact that those articles were incompatible
with Swiss legislation at the time of ratification.
The reserves to Articles 7, 10, 37, and 40 were
based on the legal situation at that time and did

not cause any substantial political discussions.

Article 5: A politically motivated reserve

Not so Article 5.The formulation in the Conven-
tion according to which the parents are to “pro-
vide ... appropriate direction and guidance” to
the child caused a parliamentary debate against
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the backdrop of the priority to be given to the
child’s well-being. The term of “parental author-
ity” embodied in the Civil Code was felt to be
less lenient by the legislators. There was fear
that the welfare of the child would carry more
weight compared to the parents’ interests while
the government’s leeway was being restricted at
the same time. Parliamentary criticism empha-
sized the need for preserving the term of “pa-
rental authority” which in the end led to the ap-
plication of this artificial, ultimately politically
motivated reserve. As a matter of fact, Swiss
civil law already committed the parents at that
time to act in the interest of the child; parents
have the essential responsibility, but it is not
intended to be of an authoritarian nature, but
rather of an accompanying sort. In this sense
and with regard to content, the relevant Swiss
legislation already met the requirements of the
Convention on the Child’s Rights at the time of
ratification, all the more so as the findings on
the development of the child and protection of
the personalities of family members were in-
creasingly attributed more importance.? But
it took another seven years until Parliament
withdrew this false reserve. The revision of the
Swiss Civil Code, which took effect on Janu-
ary 1, 2000, and replaced the term of “parental
authority” by the one of “parental care and cus-
tody,” this fact was taken into account linguisti-
cally. Thus there was no further obstacle to the
withdrawal of the reserve; Article 5 of the CRC
entered into effect on April 8, 2004.3

Reserve to Article 7 can be rescinded

Article 7 of the CRC was also reserved because
Swiss citizenship legislation does not grant any
claim to acquiring Swiss citizenship. In Swit-
zerland, the principle of ius sanguinis applies

whereby a child acquires the Swiss nationality

when one or both parents are Swiss nationals,
or if they have acquired it after passing a qual-
ification test after having resided in Switzer-
land a specific number of years.* Children of
stateless parents were therefore also considered
stateless; they had no claim to Swiss citizen-
ship. This affected primarily children of refu-
gees and children who were brought to Switzer-
land for later adoption. After the new federal
constitution® entered into force effective Janu-
ary 1, 2006, the reserve can now be withdrawn
because the new constitution obliges Switzer-
land to naturalize stateless minors in a simpli-

fied procedure.

The legal adjustments to Article 10
have been made

A further reserve applied to Article 10, accord-
ing to which the State parties are committed to
treat petitions for the subsequent admission of
family members benevolently, humanely, and
in an accelerated way. At the time of ratifica-
tion, the right to have family members immi-
grate was not granted to foreigners of specific
categories of residence status. Adoption of the
new asylum act and of the new federal act on
foreigners by the people on September 24, 2006
allow to withdraw the reserve after these acts

enter into force.

Transitory periods delay the withdrawal
of the reserve

Article 37 lit. ¢) on the separation of juveniles
and adults in detention pending trial and in pe-
nal institutions was also reserved. This article
contains guarantees in case of imprisonment.
Thus, a child has to be separated from adults
in detention pending trial and in penal insti-
tutions, unless some other procedure is con-

sidered subservient to the child’s well-being.
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Detention pending trial in Switzerland is regu-
lated by the codes of criminal procedure of
the cantons, enforcement by the measures by
the juvenile penal law of the Confederation. Al-
though Article 37 lit. c would already have been
compatible with the Swiss penal code,® the sep-
aration could not be put into practice consis-
tently for lack of accommodations. The new
federal act on juvenile penal law, which entered
into force on January 1, 2007, with the neces-
sary amendments of the general part of the pe-
nal code, provides for the separation of juve-
niles and adults in detention pending trial and
penal enforcement. This modification of peni-
tentiary conditions allows to withdraw the re-
serve, but in view of the fact that installations
for juvenile correction facilities are still lacking,
the cantons have been granted a transitory pe-
riod of ten years to implement the new federal
act. Withdrawal of the reserve will therefore
probably be further postponed, in spite of the
modification of the provisions.

One reserve remains

Furthermore, Switzerland reserved certain sec-
tions of Article 40 of the CRC. Item 2 lit. b) II)
grants children a legally versed and/or other-
wise suitable advisor to prepare and safeguard
the defense of the child. In Switzerland, not all
cantonal juvenile penal procedures foresee a
formal defense. Also, it was considered unnec-
essary and educationally adverse since a proce-
dure targeted on protection and care ultimately
only takes measures in the well-understood in-
terest of the child/youth affected thereby. With
the new federal act becoming effective, the re-
serve to item 2 lit. b) II) can be withdrawn. The
only blemish in this context is the fact that chil-
dren/juveniles continue to be without any com-

pulsory claim to a defensive counsel ex officio

whatever the case. The right is a right to an op-
tional defense throughout all matters of proce-
dure, or a defense upon the court’s own motion,
respectively, if the gravity of the deed requires
it, or if the juvenile or his/her legal representa-
tive is overtaxed by the defense.

The reserve that cannot be withdrawn is the
one to item 2 lit. b) III). This calls for the imme-
diate determination of any juvenile penal mat-
ter by an independent and impartial authority.
In practically all cantons, however, the investi-
gating as well as the sentencing, and possibly
even the correctional authority, act in personal
union. The principle of separation of powers is
thus not met. The new juvenile penal law does
not foresee any separation between the investi-
gating and sentencing authority.

Item 2 lit. b) V) authorizes the child to have
a penal decision and the measures imposed in
consequence thereof to be reviewed by a higher
authority. The judicial reform entrusted com-
petence in criminal jurisdiction of the first in-
stance to the federal criminal court, which
initiated its activities on April 1, 2004. This per-
mits to appeal sentences of the federal crimi-
nal court to the federal tribunal. Once the fed-
eral act on the federal tribunal enters into force,
this reserve can also be withdrawn.

Item 2 lit. b) VI) grants the right to the child
to have the free assistance of an interpreter if
the child does not understand or speak the lan-
guage used in the proceedings. This proviso was
based on the reserve to Article 6 of the Euro-
pean Convention for protecting Human Rights
and Basic Freedoms. Since withdrawal of this
reserve has been initiated in the interim, the
reserve concerning Article 4o, item 2 lit. b) VI)
of the CRC could also be withdrawn; the with-
drawal became effective on January 12, 2004.”
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Ten years after the CRC entered into
force, practically all reserves have
been cleared

10 years after ratifying the UN Convention on
the Rights of the Child, the country can show
continuous work in favor of the child with re-
gard to the reserves presented at that time. The
provisos to Articles 5, 7, 10, 37 and part of Ar-
ticle 40 have been or can be withdrawn in the
coming months/years because the required le-
gal adaptations have been made. Only the re-
serve to item 2 lit. b) III) cannot be revoked at
the present time.

In addition, Switzerland has ratified the
supplementary protocols to the Convention on
the Rights of the Child, thus granting to the chil-
dren on Swiss territory almost all rights stipu-
lated in the Convention on the Rights of the
Child, with few exceptions. Closing the gaps in
legislation is the first, important step; the sec-
ond step will be the implementation in practice,
and this is where children’s and human rights
organizations see a need for catching up.

Concern about various aspects of
implementation

By ratifying the Convention, Switzerland com-
mitted to present regular reports to the UN
Committee on the Rights of the Child. The first
government report was due in 1999; it was dis-
cussed in June of 2002. On the one hand, the
Committee was impressed by Switzerland’s
achievements, but also expressed concern on
various aspects of implementation: Lack of da-
ta; lack of a national action plan; incomplete
application of the overriding principle of the
child’s well-being; discrimination of foreign

children, and others.

Lack of data

The report?® on the situation of children and ju-
veniles in Switzerland published in 1999 clear-
ly showed the lack of data. But the collection of
data is an important, indispensable tool for ob-
serving and controlling the effective implemen-
tation of various measures in favor of children
and juveniles. In the absence of a regular, sys-
tematic, comparable collection of data at the
federal and/or cantonal levels, a targeted, con-
sistent children and juveniles policy will only be
possible in a limited manner. Consequently, it is
barely possible to measure its implementation,
i.e. its successes and failures. Planning and the
setting of priorities is made equally difficult in
view of dwindling government resources. In ad-
dition, lots of data in Switzerland are not col-
lected for all children and juveniles under 18
years of age, and often only as of the age of 1s5.
But increased knowledge of the living circum-
stances of younger children is precisely what
could give early insight into certain develop-
ments and strengthen preventive measures.
Furthermore, the collection of data makes it
possible to verify the effectiveness of govern-
ment interventions. This closes an effective
circle that assures the best possible benefit of
legal and other measures in favor of children.

A consistent Swiss child and

juvenile policy

Since the ratification of the Convention on the
Rights of the Child, children’s and human rights
organizations have been calling for the elabora-
tion of a national action plan for the implemen-
tation of the Convention on the Rights of the
Child. Justifiably so. For even the UN Children’s
Rights Committee criticized the absence of
such a plan. It enjoined Switzerland to work out

such a plan on a legal basis and to implement



Ten Years of Children’s Rights in Switzerland

139

it bindingly. Various parliamentary thrusts en-
sued. National councilman Claude Janiak pre-
sented a motion® requesting the elaboration of
a Swiss children and juveniles policy. For Swit-
zerland, this would probably be formulated in
the shape of a skeleton law because the feder-
ative system of Switzerland, with the distribu-
tion of tasks among the federation, the cantons,
and the municipality, would suggest this as the
most appropriate form. But skeleton laws are a
tricky business. As implied by the term, this law
would indeed provide a skeleton for national
action at the federal level, but funding it would
probably be left to the cantons and the munici-
palities. This would reinforce a fact that was al-
ready argued by the children’s and human rights
organizations in 1999: The federative system of
Switzerland cannot exclude discrimination of
children and may diminish equality of treat-
ment. Depending on where you are born, more
or less money will be allocated to measures in
favor of children and juveniles. One example of
this is the matter of scholarships, which are a

cantonal prerogative.

Government priorities are not in
favor of children

The Federal Committee for matters of children
and juveniles also sketched a possible Swiss
children’s and juveniles policy. But since chil-
dren rarely have a lobby, such work usually suf-
fers a similar fate: Due to lacking funds, and
because other governmental services enjoy a
higher priority, they are deferred. Thus the Jan-
iak motion was filed as a postulate. The reason-
ing: A lack of funds. The allocated resources are
sufficient for the working speed of a postulate,
but not for that of a motion. For children and
juveniles with a single period of childhood, this
is difficult to comprehend.

The range of effectiveness of Swiss law
always also concerns children

Of course, it has to be borne in mind that chil-
dren are not often directly affected by the ad-
ministrative effects at the federal level, and
thus the attribution of a different priority is
understandable. But the scope of Swiss legisla-
tion and administration affect children and ju-
veniles much more frequently than is generally
assumed. The current social security system will
burden children now being born, or to be born
in the future, much more than today’s adults.
Within a few years, the aging society will de-
pend more strongly on the help of the few chil-
dren and juveniles now growing up. The econo-
my will need to take recourse to well-trained,
young people, who take tolerance and the inter-
cultural dialogue seriously and who are famil-
iar with the rules of the game of ecology and
economy. A Swiss children’s and juveniles’ poli-
cy based on the basic tenets of non-discrimina-
tion, participation, and the child’s welfare will
not only act in favor of the coming and the cur-
rent generations, but also do justice to the lead-
ing ideas of the Convention on the Rights of the
Child. It is therefore more than appropriate to
formulate a national action plan for children
and juveniles, with the firm will and clear inten-
tion of implementing it thereafter.
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