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Introduction

Health is a fundamental human right, indispensable for the exercise of many
other human rights, and necessary for living a life in dignity. The right to
the highest attainable standard of health as a normative standard was first
enunciated in 1946 in the Constitution of the World Health Organization
(WHO), and has since been reiterated in a number of WHO declarations,
foremost amongst them the 1978 Alma-Ata Declaration on Primary Health
Care and the 1998 World Health Declaration. But of course there were pre-
cedents. Prior to the eighteenth century, responsibility in case of disease or
illness predominantly fell into the hands of private entities, such as church-
es and charities. State institutions usually only intervened in cases of epi-
demic or pandemic diseases, mostly laying down forms of quarantines. At
the centre of all these mostly communal health considerations were efforts
to provide adequate sanitation, particularly in the larger cities.! In the 18th
century, awareness of public health and its importance for society grew ra-
pidly, yet the concept of modern public health only developed in the days
of the industrial revolution, when unhealthy working and living conditions,
caused to a large extent by mass production, led to epidemics and other
grave health problems, epitomized in the novels by Charles Dickens.

The spread of epidemics beyond national borders soon elevated these
questions to the international level, as they were considered as threats to
international trade, and were therefore discussed at the first international
conferences on sanitation. In 1903, one of these conferences set up the
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Office International d’Hygiéne Publique (OIHP) which was later associated
to the League of Nations, and ultimately became the Health Organization
of the League of Nations. The concept of primary health care for all was first
discussed at a conference convened by this new organization and was later
taken up by the United Nations.

Work-related issues of health were also taken up in the Internation-
al Labour Organization (ILO), founded in 1919. During the Second World
War, the ideas of social rights and, in particular, health as a human right,
were further developed and institutionalized. A milestone in that respect
was Franklin D. Roosevelt’s Four Freedoms speech in 1941, in which he pro-
claimed the crucial importance of the freedom from want. At the United
Nations (UN) Conference on International Organization in San Francisco
in 1945, this issue was taken up, and was later reflected in Article 55 of the
UN Charter, and elaborated in the World Health Organization as a special-
ized agency of the UN. The right to health has been subsequently firmly es-
tablished in numerous instruments at the international, regional and na-

tional levels.

The UN Charter-based protection

Under the so-called UN Charter-based system of human rights protection,
Article 55 of the UN Charter says that “... the United Nations shall promote:
a. higher standards of living, ... b. solutions of international economic, so-
cial health, and related problems ..., and c. universal respect for, and ob-
servance of human rights and fundamental freedoms for all without dis-
tinction as to race, sex, language, or religion.” Health is also referred to in
Articles 57 and 62 of the UN Charter, as one of the fields of responsibility of
the Economic and Social Council (ECOSOC). The most influential and basic
document in this respect is, however, the Universal Declaration of Human
Rights of 1948 (UDHR), which, when adopted by the UN General Assembly,
was initially legally non-binding in nature, but has since assumed the status
of customary international law for most of its provisions, affirming in Ar-
ticle 25(1) that “everyone has the right to a standard of living adequate for
the health of himself and his family, including food, clothing, housing and
medical care, and necessary social services”.

The right to health set out in Article 25 of the UDHR has been the sub-
ject of work by the UN Human Rights Council, the former UN Commission
on Human Rights, and the human rights special procedures. In particular,
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a Special Rapporteur on the right of everyone to the highest attainable
standard of physical and mental health was appointed by the Commission
on Human Rights in April 2002.2 Since the creation of this mandate, the
Special Rapporteur has submitted annual thematic reports and reports on
country missions to the Human Rights Council (and the former Commis-
sion). The members of the Human Rights Council and its predecessor
body have also adopted a number of resolutions on the right to health, for
example resolutions on human rights and HIV/AIDS? (and endorsement
of the International Guidelines on HIV/AIDS and Human Rights*), and on
access to medication in the context of HIV/AIDS.?

The WHO, like most specialized agencies of the UN system, places great
emphasis in its work on formulating policies, strategies and programmes of
action, rather than laws. The primarily policy-oriented approach adopted
by the WHO has nevertheless proved to be very successful. Member States
of the WHO have followed the policies, programmes and recommendations
elaborated since 1948, have contributed to the eradication or near-eradica-
tion of many diseases, and have helped to combat major pandemics and en-
demic diseases. The treaty approach has, by contrast, been utilized by the
ILO in relation to workers’ rights. The tripartite structure of that organiza-
tion favoured such a legal approach. The organization’s awareness of health
problems is exemplified in Conventions No. 155 on Occupational Safety and
Health (1981), No. 161 on Occupational Health Services (1985), and No. 169,
the Indigenous and Tribal Peoples Convention (1989). The latter considers
equal but culturally sensitive health care and protection an important fac-
tor with respect to indigenous peoples’ labour rights.

Specifically, Article 3(d) of ILO Convention No. 182 against worst forms
of child labour deems children’s health as an essential criterion for the def-
inition of the term “worst forms of child labour”. It must be noted that
the ILO Conventions are legally binding documents for those states that
are parties to them, and in such cases apply immediately to states, labour
unions and employer organizations.

Under the UN Charter-based system, various declarations have been
elaborated, dealing with health matters, such as the Vienna Declaration
and Programme of Action of 1993, alluding to the right to health in several
of its paragraphs, acknowledging, in particular, the importance of health
care and protection.

The UN Millennium Declaration of 8 December 2000, adopted by the

UN General Assembly, also stresses the importance of health care and
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prevention of disease by committing states to the improvement of mater-
nal and child health, and the combat against HIV/AIDS, malaria, and other
major diseases. Of the eight UN Development Goals (MDGs), three have
a direct healthcare dimension (goals 4, 5 and 6), while target 17 of MDG
No. 8 calls for cooperation with pharmaceutical companies, in order to pro-
vide access to affordable essential drugs in developing countries. By way of
example only, let us refer here to a number of texts that elaborate health is-
sues: the Standard Minimum Rules for the Treatment of Prisoners (1977),
as well as the Basic Principles for the Treatment of Prisoners (1990), in-
clude many references to health care and protection; or the UN Principles
for Older Persons (1991) stress the importance of access to adequate health
care facilities “to maintain or regain the optimum level of physical, mental
and emotional well-being and to prevent or delay the onset of illness”; or
the UN Principles for the protection of persons with mental illness and the
improvement of mental health care (1991), and the UN Declaration of Com-
mitment on HIV/AIDS (2001); indicating international awareness regard-
ing this most perilous epidemic.

While all these instruments with relevance to health matters have either
been adopted or approved by the UN General Assembly or the ECOSOC,
strictly speaking they have no legally binding effect on states and govern-
ments. Still, the mere fact that these instruments have been followed by
states, as if they were binding, has illustrated that they form an important
component within the international movement to promote and protect the
physical and mental health of all persons worldwide. Thus, a strategy ful-
ly applied voluntarily by states is as good as a treaty that has to undergo a
cumbersome ratification and adoption process at the universal and nation-

al levels.

The treaty-based protection system

By contrast, the international treaty-based system works on the assump-
tion that states will apply the international obligations for human rights
protection in their own domestic law system as binding legal obligations.
The international human rights system, as a consequence, has developed
considerably over the last forty years. A large majority of states have by
now ratified the key human rights treaties, such as the two Covenants,
the International Covenant on Economic, Social and Cultural Rights (ICE-
SCR) and the International Covenant on Civil and Political Rights (ICCPR)
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of 1966, in force since 1976, or the Convention on the Rights of the Child
(CRCQ) of 1989, or the Convention on the Elimination of All Forms of Dis-
crimination Against Women (CEDAW) of 1979. As a result, a solid blan-
ket of human rights norms has been spread out, on which issues of human
rights protection can be monitored at the international level.

In relation to the right to health, the ICESCR manifests the human
right to health in its Article 12, stating that:

“1. The States Parties to the present Covenant recognize the right of eve-
ryone to the enjoyment of the highest attainable standard of physical and
mental health. 2. The steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall include those
necessary for: (a) The provision for the reduction of the stillbirth-rate and
of infant mortality and for the healthy development of the child; (b) The
improvement of all aspects of environmental and industrial hygiene; (c)
The prevention, treatment and control of epidemic, endemic occupational
and other diseases; (d) The creation of conditions which would assure to all

medical service and medical attention in the event of sickness.”

Other articles in the ICESCR address different aspects in the context of
health, thus contributing to a comprehensive and integrated protection of
the human right to health.

The ICCPR, as the parallel Covenant on civil and political rights, in its
Article 6, stresses that States Parties are under an obligation to protect
every human being’s inherent right to life, and some States Parties have
used this provision also in relation to the right to health, where no spe-
cific provision for that is to be found in constitutional or other legislative
documents. In the area of international humanitarian law, the Geneva Con-
ventions (1949) in their Common Article 3, as well as in both Additional
Protocols of 1977 stress the eminent role for health care and protection in
international and internal armed conflict situations.®

The network of international treaty law instruments with significance
for the right to health is very elaborate.” A listing of all relevant health-re-
lated norms would exceed the scope of this overview. To single out a recent
addition, having direct effect on the realization of the right to health, let
us note the WHO Framework Convention on Tobacco Control of 2003, set-
ting up a secretariat and annual meetings in conferences of States Parties,
has opted for the avenue of a legally binding instrument rather than mere
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statements of policies and strategies to achieve its aims. The WHO thus is
beginning to elaborate the possibilities of the legal approach alongside the
well-tried policy approach.

The international treaties of recent years increasingly focus on vulner-
able, disadvantaged or marginalized individuals and groups, and often high-
light discrimination issues. The right to health is, however, also contained
in regional international standards, such as the African Charter on Human
and Peoples’ Rights (“Banjul Charter”), Article 16; The African Charter on
the Rights and Welfare of the Child, Article 14; the Revised European So-
cial Charter, Articles 11 and 13; and the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural
Rights (“Protocol of San Salvador”), Article 10. Indirect protection of health
is also afforded by the American Convention on Human Rights, the Inter-
American Convention on the Prevention, Punishment and Eradication of
Violence against Women, and the European Convention for the Protection
of Human Rights and Fundamental Freedoms and its 14 Protocols.

The right to health is also recognized in numerous national constitu-
tions,? either directly, as in South Africa, or indirectly, as in India. Such in-
direct protection can be effected by judicial pronouncements, incorporating
the right to health aspects in other human rights, explicitly guaranteed at
the national level.® In some countries, where the Constitution does not pro-
vide specifically for the right to health, elementary health care issues can
be deduced from a more generic human rights provision, such as the hu-
man dignity provision read in conjunction with a “social state” or solidarity
principle, as under the German Basic Law in Articles 1 and 20. These cha-
peau provisions serve as an umbrella of human rights protection, albeit re-
stricted to guaranteeing the survival kit, the existential minimum, without

which a life in dignity cannot be led.*

Right to health: Freedom and entitlements

If one looks at the complex nature of the right to health, several quite dis-
tinct dimensions have to be borne in mind: On the one hand, the right con-
tains the freedom to make decisions about one’s own health data; on the
other hand, the right to health also embraces an entitlement to a system of
health care protection. So the availability of health services, facilities and

products of good quality represents a comprehensive dimension, while the
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actual individual rights guarantee represents another, equally important
dimension.

In 2000 the Committee on Economic, Social and Cultural Rights (CE-
SCR) adopted General Comment No. 14 which outlines in great detail the
various dimensions of the right to health." The freedom dimension of the
right to health includes questions of sexual and reproductive health, the
right to be free from interference, such as non-consensual medical treat-
ment. The entitlement dimension addresses such issues as the right to
emergency medical services, and to the underlying determinants of health,
such as adequate sanitation, safe and potable water, adequate food and
shelter, safe and healthy working conditions, and a healthy environment.
If these underlying determinants of health are not met, the right itself can-
not properly be protected.

Alot of discussion centred on the question of entitlement to emergen-
cy medical treatment, particularly as regards undocumented immigrants.
From a human rights perspective, such people are particularly vulnerable
and in greatest need of immediate protection. Most developed countries,
as receiving countries, resist such arguments, however, fearing that they
cannot cope with the health problems of potentially huge numbers of un-
documented immigrants. While General Comment No. 14 takes a broad ap-
proach which covers primary, secondary (specialist) and tertiary (high cost
intensive medical treatments) health care, in the Committee’s practice such
people seem to be entitled to emergency treatment only, until such time
that status questions are resolved. From the beginning non-governmental
organizations have taken a broader view. But it must be remembered that
General Comments set out to state the human rights law, as it is conven-
tionally agreed, not what might be considered to be desirable. The Com-
mittee, like all treaty bodies, has to draw a fine line between interpreting -
which it is entitled to do - and legislating, which is up to the contracting
states. In the monitoring practice of the state reporting procedure, this dis-
tinction is not always applied strictly. Committee members may ask ques-
tions on the treatment availability for undocumented aliens, hoping that
the State Party engages in a constructive dialogue on the issue. This way,
the Government concerned may get recommendations from the Commit-
tee on how to change the legal bases of alien treatment situations at home,
and the Committee can then follow up these recommendations in the next
dialogue with the State Party.
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Right to health: Availability, accessibility, acceptability
and quality

General Comment No. 14 starts out by saying that the expression “right to
highest attainable standard of health” in Article 12 of ICESCR is very broad-
ly phrased, perhaps too broadly. But it certainly cannot be understood as
a right to be healthy.?? Thus the right contains both freedoms and entitle-
ments. The notion of the “highest attainable standard of health” in Article
12(1) of ICESCR takes into account both the individual’s biological and so-
cio-economic preconditions, and the state’s available resources. A number
of important aspects cannot, however, be addressed solely within the rela-
tionship between the state and individuals. In particular, good health can-
not be ensured by a state, nor can states provide protection against every
conceivable cause of human ill health. Thus, genetic factors, individual sus-
ceptibility to ill health or the adoption of unhealthy or risky lifestyles, al-
beit important, cannot be attributed to the state. General Comment No. 14,
therefore, restricts the right to health to a right to the enjoyment of a vari-
ety of facilities, goods, services and conditions necessary for the realization
of the right to health.®® The right to health, as interpreted by the CESCR,
contains four essential and inter-related elements: Availability, accessibil-
ity, acceptability and quality (the AAAQs).*

It is clear that health facilities, goods and services must be available in
sufficient quantity within a given country. This includes, inter alia, hospi-
tals, clinics, trained medical personnel, and availability of essential medi-
cines according to the 20 or so essential drugs that the WHO Essential
Drugs List contains. But it also comprises preventive public health stra-
tegies and promotional activities, such as awareness-raising campaigns
against HIV/AIDS, or information as regards safe drinking water and ad-
equate sanitation facilities. The issues connected with sanitation and water
were only flagged in General Comment No. 14, but the right to water and
sanitation was later elaborated in General Comment No. 15.° The right to
water and sanitation has now been given additional prominence by the in-
stitution of an Independent Expert on that issue, established by the Hu-
man Rights Council in 2008. The availability of health personnel is crucial
in rural areas in many countries.

The dimension of accessibility without discrimination is next addressed
in General Comment No. 14: It comprises non-discrimination, particularly
for the marginalized and disadvantaged sections of the population, in law
and in fact.’ It also addresses physical accessibility, i.e. within safe physi-



The Human Right to Health: Conceptual Foundations

29

cal reach for all sections of the population, especially for the most vulner-
able groups, such as ethnic minorities, indigenous peoples, women, chil-
dren, adolescents, older persons, persons with disabilities, and particularly
persons with HIV/AIDS. Thus, to take but one example, in many Saharan
countries, girls have to walk a long way to collect water, and frequently are
accosted by young men, so safe access to water is a clear priority for them.
Most critical is the further aspect of economic accessibility (affordability);
equity demands that poorer households should not be disproportionate-
ly burdened with health expenses as compared to richer households. If a
health centre charges user fees and those in need cannot pay the fee, the
centre is not economically accessible. Needless to say, the exact amounts to
be assessed are up to democratically elected parliaments and other process-
es at the national level.

The right to health also requires that health facilities must be respectful
of medical ethics, they must also be culturally appropriate and gender-sen-
sitive. There should be acceptability. Thus health workers need to be aware
of cultural sensitivities in the provision of health care. For example, when
women are examined by male doctors, a female nurse should be in attend-
ance. Lastly, the quality of health care is a decisive factor. Facilities must be
scientifically and medically appropriate, and of good quality. Thus, for ex-
ample, provision of an expensive mammography machine to a health centre
may not be scientifically and medically appropriate where human and tech-
nical resources are scarce, as in many less developed countries, and where
the main issue for women is cervical cancer.” Where health education is of-
fered, it must be ensured that such education is of high quality.

The right to health, like all ESC-rights, is subject to progressive realiza-
tion and resource availability. In the past, this has given rise to fundamen-
tal misunderstandings: This progressive nature was taken by some govern-
ments to mean that, unlike civil and political rights, economic, social and
cultural rights merely represented programmatic goals or promotional obli-
gations, non-self-executing norms, whereby it would be up to the State Par-
ties concerned to decide, by way of discretion, if, and how, the right prom-
ised at the international level would be operationalized at the national level.
As long as no implementation steps were taken at the domestic level, the
right would only be subject to vague and general reporting and monitoring
at the international level. It would amount only to very soft obligations.
However, ever since its General Comment No. 3 in 1990, the Committee has
consistently emphasized that this approach clearly contravenes the object
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and purpose of the Covenant. Progressive realization and resource availabil-
ity, mentioned in Article 2(1) of the Covenant, simply mean that states have
to show how they have progressed in the realization of rights protection be-
tween two reporting phases, i.e. how the situation has improved over the
last four years. This is not merely a programmatic obligation, but a clear and
immediate obligation of the State Party.® If no progress was made, or there
was even regression, then the State Party is under a stringent legal obliga-
tion to explain why it could not fulfil the Covenant obligation. The ques-
tion of resource availability, to which Article 2(1) also refers, is not a carte
blanche for states to do as they please. While setting out a general standard,
developed countries start from a higher level of rights realization than de-
veloping countries, which start from a much lower level of rights realiza-
tion, on account of their economic situation. Nonetheless, even the devel-
oping country must take reasonable and deliberate targeted steps towards
better realization of the right to health. Thus, for example, some obliga-
tions are not resource-dependent at all, but apply across the board, such as
non-discrimination or equality issues. In addition, where developing coun-
tries are unable to meet even these minimal requirements, they are under
an obligation to seek international cooperation and assistance. Developed
countries as a corollary have an international obligation under Article 2(1)
ICESCR to provide such cooperation and assistance, even though that ob-
ligation is not specified in any detail by way of concrete amounts. Many
developed countries do indeed provide such assistance, but do so as a vol-
untary exercise, and consequently do not regard this assistance as part of
their international legal obligations. The Committee, from the very begin-
ning, has taken a different view, as recently outlined in its Statement on Re-
source Allocation,' which the Human Rights Council requested the Com-
mittee to outline in connection with the adoption of the Optional Protocol
to the ICESCR at the end of 2008.

Levels of protection for the right to health

Article 12 of ICESCR imposes three levels of obligation for States Parties:
The first type of obligation, the obligation to respect, requires states to re-
frain from interfering directly or indirectly with the enjoyment of the right
to health.?® The state, as a matter of principle, has to avoid any action or
activity which would hamper the equal enjoyment of access to preventive,
curative or palliative health services, e.g. access to contraceptives, health-



The Human Right to Health: Conceptual Foundations

31

related information or traditional preventive care, healing practices and
medicines.

In General Comment No. 14, several examples are given to outline spe-
cific legal obligations resting on States Parties, such as preventing unequal
access to health facilities, including for prisoners or detainees, asylum-
seekers and undocumented immigrants, and the obligation to abstain from
enforcing discriminatory health practices as a state policy, particularly vis-
a-vis women, or the obligation to prevent the marketing of unsafe drugs
and from applying coercive medical treatments, unless this is for the treat-
ment of mental illness in exceptional and closely defined circumstances, or
for the prevention and control of communicable diseases.

The State Party furthermore has obligations to protect which include,
inter alia, the adoption of legislation, or the taking of other measures en-
suring equal access to health care and health-related services provided by
third or private parties. This means that the state, although not directly re-
sponsible for the administration of a particular health matter, still remains
indirectly responsible, ensuring that the marketing of medical equipment,
and of medicines provided by third parties, remain under the state’s con-
trol. Thus, under this control function, the state has to ensure that medi-
cal practitioners, and other health professionals, meet appropriate stan-
dards of education, skills, and ethical codes of conduct. States also remain
responsible for protecting their population from harmful traditional prac-
tices, interfering with access to pre and post-natal care and family plan-
ning, and to combat female genital mutilation where this still represents a
widespread social practice.?

Under the obligation to fulfil, states are required, inter alia, to give suf-
ficient recognition to the right to health in the national political and legal
systems, and to adopt a national health policy containing detailed plans
for realizing the right to health. States Parties must also provide adequate
health care, including immunization programmes against the major infec-
tious diseases. Public health infrastructures should also provide for sexual
and reproductive health services, particularly in rural areas. Many other
examples are given in General Comment No. 14, paragraph 36. States are al-
so required to formulate, implement and review periodically a coherent na-
tional policy to minimize the risk of occupational accidents and diseases.?

While these obligations seem to require a lot from each State Party, the
Committee in General Comment No. 14 has made it abundantly clear that
despite the multifarious legal obligations in relation to the freedom aspects
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of the right to health and the entitlement components of that right, a rela-
tively small but essential number of core obligations can be made out which
all states, whether rich or poor, should be able to meet in all circumstances,
because they are not resource-dependent, or only to a very limited degree,
comparable to any civil or political rights situation. These core right to
health obligations affect the “survival kit” or “existential minimum” which
every person needs for survival and for leading a life in dignity. Further-
more, these core obligations reflect the actual practice of very many states
at their domestic law level, and may be regarded as part of customary inter-
national law or even as general principles of law in the sense of Article 38(2)
(c) of the Statute of the International Court of Justice (ICJ). Accordingly,

states without exception are obliged:

“(a) To ensure the right of access to health facilities, goods and services on a
non-discriminatory basis, especially for vulnerable or marginalized groups,
(b) to ensure access to the minimum essential food which is nutritionally
adequate and safe, to ensure freedom from hunger to everyone, (c) to en-
sure access to basic shelter, housing and sanitation, and an adequate sup-
ply of safe and potable water, (d) to provide essential drugs, as from time
to time defined under the WHO Action Programme on Essential Drugs, (e)
to ensure equitable distribution of all health facilities, goods and services,
and (f) to adopt and implement a national public health strategy and plan
of action, on the basis of epidemiological evidence, addressing the health

concerns of the whole population ...”

These then are the minimum core obligations of the right to health which
states must meet. Other obligations of comparable priority cover reproduc-
tive, maternal and child health care, and other duties outlined in the Gen-
eral Comment No. 14, paragraph 44.%

Accountability structures

Increasingly, international attention is focussing on mechanisms of ac-
countability in realizing the right to health. While the State Party report-
ing to treaty bodies provides some form of international control, more ef-
fective implementation of international obligations at the national level
is required. A number of accountability mechanisms are available for that
purpose.?* Accountability involves states being answerable for their acts or
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omissions regarding their right to health obligations. If no accountability
mechanisms exist, the right to health will be largely meaningless or ineffec-
tive for right holders. Several different types of accountability mechanisms
can be distinguished:

Judicial;
quasi-judicial;
administrative;

political; and

NI

social.

Under judicial review of executive action or statutory or constitutional in-
terpretation, at the national level, many examples can be given from vari-
ous countries. To pick out but one, Minister of Health v. Treatment Action
Campaign, the Constitutional Court of South Africa applied sections 27 and
28 of the South African Constitution when the question of access to essen-
tial drugs for HIV/AIDS patients was at issue, and drew on General Com-
ments by the Committee to determine that health policy had to be reason-
able in development and implementation. For a policy to be “reasonable”,
it had to be comprehensive, coordinated between the various levels of gov-
ernment, and focussed on those in greatest need.?

In many common law jurisdictions, quasi-judicial accountability mech-
anisms are a preferred option, such as dispute resolution by patients’ rights
commissions or tribunals, health care commissions, and complaints tribu-
nals or procedures, to be found in many other countries as well. In the
United Kingdom, for example, the Health Care Commission submitted a
review of maternity services in January 2008,%® which revealed that only
one in four National Health Service maternity services could be described
as “best performing”. The Commission has indicated that it will conduct a
follow-up review to check on progress on the recommendations made.

As far as administrative accountability mechanisms are concerned,
there is an increasing use of the practice of requiring human rights impact
assessments, borrowed from similar and well-tried practices in relation
to environment protection measures.?” That process seeks to reduce large
scale potential negative impacts, and to enhance the potential positive im-
pacts of a proposed action.

Another accountability mechanism centres on political processes, and
obviously varies tremendously from one state to another. In this form of
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action, parliamentary committee review of budget allocations and the use
of public funds is at stake, and is usually exercised through democratically
elected, or appointed, health councils and health care commissions.

Last, but certainly not least, social accountability is effected by civil
society involvement, ranging from independent or collaborative forms of
monitoring healthcare issues, and conducting public hearings and social
audits, and frequently involving and attracting media attention.

When the right to health is reviewed for the effects it is having at the
national level, the accountability mechanisms are a key component for the
solution of health problems, but often there are no specific remedies. The
international treaty-based system of protection is relatively weak, lacking
concrete implementation at the domestic level. For this reason, interna-
tional attention increasingly focuses on effective remedies. Providing qua-
si-judicial international monitoring, such as the production of views under
communication procedures under the Optional Protocol of the ICCPR
and under the Optional Protocol to the ICESCR, does not provide the real
answer. For the right to health to be really meaningful, it needs to be given
teeth: There must be adequate legal or other remedies provided at nation-
al level, open to any rights-holder claiming that his or her right to health
has been violated.”® The remedies available can be variegated, ranging from
restitution or rehabilitation, via compensation, satisfaction and guaran-
tees of non-repetition. To illustrate this, the case of Groothoom and others v.
Government of the Republic of South Africa and others®® may be looked at.®* A
group of adults and children had moved onto private land from an informal
settlement. They were subsequently forcibly evicted from the private land,
and camped on a sports ground in the area. They could not erect sufficient
shelter, as most of their belongings had been destroyed during the eviction
measure. During the High Court proceedings, various levels of government
(municipal, regional and national) made offers to ameliorate the immediate
crisis situation for the group, which they accepted. When four months later
it appeared that none of the government levels had fulfilled their promises,
the Constitutional Court made an order which included the provision of a
specified number of temporary toilets and taps pending the construction of
permanent toilets and water taps on the sports ground. As a matter of the
rule of law, many jurisdictions will not allow courts to replace policy deci-
sions of parliament or of the executive by its own policy choice, unless - as

in the Groothoom case - there is a discretion reduction to zero, where only
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one possible lawful answer remains. In that case only can a court adjudicate
accordingly. And this obviously applied in the Groothoom case.

In state practice, courts on the whole will tread very cautiously when
it comes to decisions involving allocation of large sums of money. Thus, in
the case of Soobramoney v. Minister of Health, Kwa-Zulu-Natal® in view of a
shortage of funds, a policy had been adopted in which automatic access to
dialysis was limited to patients suffering from acute renal failure. For those
suffering from chronic renal failure, access to dialysis was provided only
if they were eligible for a kidney transplant. A medical ethics commission
had assessed that more people could be kept alive through application of
this policy than if untreatable patients were allowed to use the few avail-
able dialysis machines. The applicant did not belong to the class of benefi-
ciaries on account of his chronic renal failure, having also had unsuccessful
kidney transplants, and as he also suffered from multiple forms of cancer.
His claim that his right of access to health care services under Article 27
of the South African Constitution had been violated was rejected by the
Constitutional Court. Justice Sachs observed that “[w]hen rights by their
very nature are shared and inter-dependent, striking appropriate balances
between the equally valid entitlements or expectations of a multitude of
claimants” is a matter of “defining the circumstances in which the rights
may most fairly and effectively be enjoyed”.®? Hence the Court concluded
that the circumstances in which dialysis treatment could most fairly and ef-
fectively be enjoyed were not those of the applicant. So no violation of the
right to health was found.

Health indicators and benchmarks

Another difficulty that health rights activists have addressed in recent
years is the fact that very often the country analysis does not lend itself to
in-depth analysis, because neither the Committee as treaty body, nor the
State Party, are fully aware what data should be utilized in measuring the
performance of the state during the reporting period. For that reason, in-
dicators have been elaborated which should facilitate that task. Numerous
research projects have been carried out in recent years in this respect, but
while everyone agrees that only a relatively small number of health indi-
cators should be employed, manageable for the reporting state, as soon as

one delves further into the matter by asking WHO specialists and other
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health officials for indicators, soon a huge number of such indicators are
proposed. The ideal of having just a handful of key indicators for each hu-
man right has proved to be illusory. Utilization of benchmarks, which are
self-set targets set by States Parties, can be of assistance here. But as the In-
dicators, Benchmarks, Scoping and Assessment Project of Mannheim Uni-
versity has shown (the IBSA process), once agreed benchmarks have been
applied, and then measured (“assessed”) five years later, there may well be
clearer notions of relevant indicators to be used for monitoring purposes.
But so far, although several of the Committee’s recent General Comments
have reminded states of the benchmarking of indicators, no state has ac-
tually negotiated with the Committee as yet on the details of such focussed
monitoring. Two developed countries have recently indicated that they are
prepared to begin such new forms of focussed reporting.3* In the reporting
guidelines of the Committee, quite a few indicators are already to be found,
and it now only needs a renewed conceptual effort in a spirit of cooperation
between the State Party concerned and the Committee. While the CESCR
probably has advanced most in this sphere so far, other treaty bodies, and
the Office of the High Commissioner for Human Rights itself, are presently
analysing this approach, across all major human rights treaties. Realizing
the right to health will undoubtedly benefit from this approach and may be-
come more effective at the normative international level, and particularly

when it comes to implementing that right at the national level.

The way ahead

The right to health has by now been recognized as a fundamental human
right, and case law from several countries underpins the international trea-
ty obligations. In the years and decades to come, questions surrounding
healthcare, health conditions and protection of everyone’s right to health
will continue to play a prominent role in international and national efforts
to improve lives, especially of those who suffer under harsh living condi-
tions and whose other human rights are utterly neglected. In particular,
the right to health will increasingly be intertwined with the fight against
extreme poverty and hunger, with further regimes regulating intellectual
property (including patents), as well as connecting to decisions about scien-
tific and genetic research, and with overarching issues of environment pro-
tection. For instance, it will be interesting to observe whether the right to
health and the Agreement on Trade-Related Aspects of Intellectual Prop-
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erty Rights, Including Trade in Counterfeit Goods (TRIPS) can be harmo-
nized, in order to make drugs, especially those which are essential for the
battle against epidemics like HIV/AIDS, available to everyone in need. The
exceptions to the General Agreement on Tariffs and Trade (GATT) might be
read more with a human rights focus than purely from the perspective of
a market economy.?® Along with international intellectual property law, in-
ternational trade law will have to, at least, integrate issues related to health
care and protection into its relevant rules.

Another key aspect that will continue to be central to this debate, and
which signals dangers for the universal realization of the right to health,
is the concept of privatization, whether directly in the field of healthcare,
or on the periphery (access to water, education, use of infrastructure). It
will be incumbent on states and on the international community to strike
the right balance between (private) economic interests and basic human
needs. The Committee on Economic, Social and Cultural Rights, as the
Covenant monitoring body, has regularly addressed these issues and em-
phasized that, while the policy choices involved are left to the discretion of
states, nevertheless, the human rights effects of such actual policy choices
will be closely monitored, in line with Article 12 of ICESCR. Most states
now accept that the right to health is a fundamental human right, and are
now beginning to take a rights-based approach in their national law imple-
mentation measures. But much still remains to be done to get the great-
est possible attention to this human right at the domestic level, so that in
particular, the marginalized and disadvantaged groups of society will be
able to realize their elementary health needs, necessary for survival and
for leading a dignified life.
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